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OAKEY vs. MAYOR, # Ale  § Oazst, . 
| "|. Matton, & Bb 

Tur ordinance ofthe mayor, aldermen and'city eoune ' 
cilof New-Orleans, of September, 1827, imposing s tax 
on the front proprietors ofground within the city and 
incorporated faubourgs for the exclusive purpose éf 
paving the streets and. making the ‘banquets, violates : . 
neither the constitution of the Unies wrates nor saci  < 
of Louisiana. 





* 
-* 


Taxation need not be uniform. es 
4 A tax laying a certain sum on the owners of all 
ata pay of a & perticnlar deqeription, ie «Sian peer 


The corpération of NewsOrleans, have a right to 

lay 8 tax to provide for « prospective deficiency. : 

Appesl from the court of the firet dlatrtot, : 
In September, 1827; the mayor and city =k. 

council of New-Orleans passed an ordinarice ~ : 

by: which the front Peers of ground within 


yOLI:1 2 ; i 2 ’ f +. ¥ 























CASES IN THE SUPREME COURT 


gn i the city a incorporated faubourgs, should, 
were “forthe exclusive purpose of paving the streets 


ange. 


and making the banquets, pay one-third part 


Maton & a1, of what the city assessor should estimate the’ 


cost of the’ work to be ‘done in front of their . 
ground respectively; The ordinance embraced } 
not'only ‘lots in front of which pavements and ” 
banquets had already been made, but also such _ 


_ 88 Were unpaved, leaving i it to the option of the © 


proprietors to pay ons third of the amount as 


“* assessed in cash, or to-give their endorsed notes 


payable i in 6, 12; 18 and 24 months, bearing 


_ an interest of 8 per cent: The plaintiff, who is — 


the: owner of the. property situated at the cor- 


ner of Bienville and Chartres-streets, gave his © 


notes at 6, 12, 18 and 24 months for the amount . 
of the tax.imposed on him, and the present suit 


_ was brought to recover them back on the 


ground that the ordinance of 1827 was.uncon- 
stitutional, partial in its operation, and. unau- 
thorized by the charter incorporating the city. * 
All exceptions were waived: in the court below, 


_ and the ¢ase:tried: onthe’ legality. of the ordi- |. 
_ hance, of 1827. The district court gave judg- 


ment for the defendantsand the plaintiff appealed. : 

"Pierce and” Eustis for the appellant. | 
™ Morédu and: Soulé for the appellees—cited 
tio and new Civil Code—3d Dallas—Mo- 
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‘OF THE sTa‘re OF LOUISIANA ar 
reau’s Digest-—Martin’s Reports, th vol- : 
New Series, vol. 5th Ordinances of the cote. 
poration of New: Orleans, 4th vol—Ortdinances : a 4 
of the corporation ‘of New-York of 1827, p- 
174 and 181—and the ordinanées of the cities of 


| _ Porter, J. ‘delivgred. the opinion ‘of jhe at 
court. On the 22d of September, 1827, the 
city council passed: an ordinance. by which’ 


they imposed an annual tax for twenty yearme, a uty. 

on all the owners of lots in the city -and:fau- ven 
bourgs of N ew-Orleans, for the exclusive put» % a 
pose of paving the streets and making bans ~ |, 


quets in front of their. property ; ; leaving, how- 
ever, to.the. persons $0 taxed, the choiceof — 
exempting themselves from the’ annual pay> Re 
ment of the sum, charged. on their property, = 
by paying in cash the amount expended- by: , : 
the corporation in doing. the work, or by giv- | 
ing their notes in four equal and annual instal-. 
ments, with interest at eight Bera cent. he the 
delay of payment, , ey 

_ By,this ordinance, the tax was demandable: ‘ 
at once from all those in front of whose lot =~ * 
the work - had been: done, bat those, before. : 
whose, propery, the pavemnegs way, — 


‘34 | ogy) sae 











CASES. IN THE, SUPREME cOURT 


Easte Duis wore only_soquired to pey after the execu- 





re 


» tion of the Work. — 


The plaintiff chose to. give his notes at. 1, 


Marea ba, 2,3 and 4 years, for the tax imposed on him, : 
_ and now contests the payment, on. the ground ‘ 


that they were given without: consideration; 
the ordinance being illegal, unconstitutional, i. | 


and in violation of the charter Manette . 
_ ing the city. 


Phe district court gave Spiliguains for the 
dcfendants, ‘and the plaintiff appealed. 

Phe case ‘has been well and elaborately 
discussed, and like other causes where the 


. interests of many are involved, it has assum- 


ed an importance to which we do not think it. 
entitled from rw — it pane in the 


~ decision. — 


To one of the propositions of the appellant's 


_ Counsel the court gives its entire assent, The 


corporation is the creature of the legislature, 


andhasno powerbutthatwhich the creator has 
-“thonght proper to bestow on it; its jurisdiction 


is limited ; and the charter is to the city coun- 
cil what the: constitution is to the legisla- 
tare—neither canrightfully exercise any pow- 


er not conferred on them.’ We have kept 


’ this principle steadily i in view in at 
- the question before us. 
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; canbe examined, is to enquires’ PS : 











_First—What pomers are conferred, on the 
cosporation?: 


-/Becond-—Could ‘bene fogs bo cites: is 


tionally given to it by the legislature. a 
Third—Is. the xdinance imposing‘the 
tax complained of, -within the powers vested 
in the city council, mone it inte eter 
tutional? «= 
luli Sie. sain ine poiemecebicteds pate 
6th section of the act of incorporation, with 
other provisions: th: ‘relation ‘to the. authority | 
of the mayor and ‘aldermen, hias the follows . ) 
ing: “And thé'said mayor and city council. 
shall have power 16 rdize by tax,in such man- 
ner as to them may seem -proper, spon the 
real and personal estate within the said city, 
such sum or sums of money as may be neces- - 
sary 10 supply any deficiency, for the light- 
ing, cleaning, paving, and watering the streets 
of the said city: : for supporting the city watch, 


the levee of the tiver, the prisons, work-hous. 


ses, and other public: buildings, and for'such - 
other purpose as the police and good govern- 
ment of the said city may require.” ‘In this’. 
section, is also found a ‘proviso of the. follow: 













“ante ing nature, “that no by-law, or ordinatice to 
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CASES: IN THE SUPREM® COURT — 





be passed by the said mayor and city council 
shall: -have‘any force or effect, which ‘is‘‘con- | 
trary to this charter, to any provisions ‘ofthe 


constitution of. the United States, or the laws. 


of this territory.” °2-Moreau’s Digest, 111: 

> Byvaract passed jn’ 1813," thé- corporation | 
ie authorized, “to determine’ the completion 
and: dimensions, the maintainance, atid repair 
of the side pavements in the said streets; at 
the cost of the proprietots of houses, lands‘or 
neighboring lots. Inthigactit is also provide 


’ ed, that ‘no-by-law. or .regulation shall have 


any force. or. éffect, “which is'eontrary to'the 


, constitution of: the: United States, or to base 


constitution: and laws of: ‘Louisiana.’ 
By: these provisions’: it-is seen, alan ‘very: 
sapesives powers are‘conferred on the city: 


~ eouncil, and that a. great deal. is intrusfed to“ 


their-discretion, ~ ‘Atthority i is givep“them to’ 
laysuch taxes.as t0-them may seem proper, 
on the-real and. personal property within the: 
city, for the supplying. of any deficiency which 
may exist in their -fands.-/ After a: detailed: 


statement of the abjects. to which ‘the money’ 


so raised is to be applied; a sweeping clause. 


A ccna for: any pee 
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require. Not a word ix-said-about taxation’: ge, is 
being uniform, and it may therefore be safely wee | 
. 





» OF THE STATE OF LOUISIANA, =» ./ - *. 
police and good government of the city maby Sager 





stated, that unless: something is-found:in. the 
constitation. of the United-States, or of the” 


state of Louisiana, which nullifies. the ordi- A oe m 


nance in question on. this ground, it will bein’ a ne . 

vain sought j in the . statutes cemapometing the Sega tee 

corporation to levy, taxes. . g ; 
Hl. This brings us’ to.the second question; 


could the. legislature. constitutionally confer ? ae ‘ 2 


on the city council power of. so extensive: es. 
nature as that we have just. examined? si saie 
The provisos in. the statutes’ already cited | 
declare, all L by-laws and. ordinances invalid 
which are contrary. to the’ Constitution of the 
United States, and coansel have ‘argued, that 
any species of taxation exercised, by the ¢or- . 
poration contrary to that. which the general 
government: could ‘resort to, is null and.void. . 
If the nullity of the: ‘ordinance i ‘is supposed wan <2 
toarise from i its want: of ubiformity, and con-, astane (al ‘shy 


sequent: opposition to the constitution of the. OsJeans of Sept oop 


) 


United States, the answer- is, that there. is pepeistons of 


nothing in. that instrument. which . “requires sft within the 


| direct taxes to be uniform: ‘Itmieiely declares for the extberies . 


they shall be. spporions among the’ Tespecr purpose of paving 


827, ~ ; 
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8 . CASES IN THE SUPREME COURT 
Raster District. tive states according “to their numbers, ‘aid 


wee leaves'to congress after that apportionment is 

| Re ce 4 pease es 
—aeocee © may think proper ‘for taxatiori. 

king the, ban- “We havé beén unable ‘to diseover any 

Sather the one thitig in the ¢onstitution of the United States 

Genel Osten a which would agshorise us tosay the ordinanee 

ee, was invalid, and the examination of that of 

” our: own state has brought us to’ the same 

Taxation neea TOSI ‘There is nothing’th it which requires 

qyenemne. _taxatjon to be uniform. Th the case of le. 

_ Breton vs. Morgan, where a tax had beet i 

- imposed by the’ gtate’ on the parish of Orleans 

for ‘the Teimbursement ‘of certain expenses | 

_ which the goyernor ‘had incurred i in the at | 

tempt to stop a erebasse'on the plantation of, % 

&B Macarty, in the year 1816, and its pay 

mient was resistéd, we held the law to be con- 3 

stitutional and enforced it. ‘That case 80 far 

agit respedts the constitutional question invol. |) 

oS. ved in it, cannot ‘be satisfactorily distinguish- 

| ed from the instance before us, 4 Mat, 

ns 8. 138 mA 

Since tha’ argument, we have looked into a | j 

- decision of thé supreme eburt of Massachu- 3 

ve setts, ona “question somewhat similar to ‘the 

_ present oie.” The coristitution of that state 



















they - and. faxes‘ all‘the: inimibitenie 6 


ary ‘gommoriwealth; ‘and also to impose oilery: - 
ates reasonable. duties. and excises upon-any pros 
ance duce, goods, wares, Peoneihandiots and 
a of eonimodities. whatsoever” pe¥ lbrabacoig 
ame Under the first branch of this power, which 
tires | | Mequires ‘taxation, tobe propertiopates::the | . 
Fg. |, Mpreme’ court of that:state considered, that" 
reeh  atax levied ona bank could not, be justified, - 
in| The exereige of the power requiring avalia; 
mses |. Hon of all’ the property inthe, commonwealth, — 
ye "and then ap | assessinentof eich individual ac- 
n of Pies to his proportion ofthat property. But 


under the second ‘division, they held. the tax 
* to be rightfully | laid: that the legislature had 
phe’ same authority to tax banks, ag they had 
to tax: attornies, faver'n-keepets, retailers, of 
goods, fc. althouglt other. Gades and profes; 
sions were not made subject to” taxation. 12. 
| . Massachusetts Reports, 254., 

% ~~ In-our constitution, there i is sini provi. 
hue "sion as that then existing’ in Massachusetts, _ 
the . which required the legislature tolevy propor.” 

tionate taxes, and if under i oust courts of onl 


VOL. I. eee gO ee. 
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10 -cadis I THE-SUPREME COURT ‘ 


Easitn Diet. country did’ not think # law eompelling a” 
Meee hails to” pay: a tax was.a violation of their 


; 


Nh Ona, constitution, how much. as a | 





Sites for contending. here, ‘that t9xes cannot be 
es. ‘enforced, which are’ not levied equally on a 
ee : Sb Gb itodoubt™ desirable, taxation’ should be 
' at ae uniform, dnd a wise legislation, as far as itis 
.. .*"” practicable, will always make burthens of this 
kind’ fall as equally as ‘possible on the whole 

«ofthe community, But’ dniforinity, in the 
sense for which thie appellant contends, would’ i. 

annul all the’ fiscal laws of the state: "The 3 

mair whose Jlands. and .slaves wére' taxed, , 4 

thigh. to-morrow, on: the principle utged, “| | 

énjoin the sheriff from collection, because thé 

. > @aish of his neighbor which was used in mat 

' “ket, baying bills -and-discounting notes, wa 

'  piot made contributory’ to the public ‘reyen ‘ 

- The merchant and ‘auctioneer ‘could resiat ‘s 

the payment of taxes levied: on them, because. RY y 

mechanics atid farmers. were not assessed in’ | 

3 _. the same way. The constitution we think 
"has confided tothe legistature the power of 

: selecting such property as ‘ they may deem 

proper for taxation, and all the latitude which 


under jit they possess, in relation, to real’ and 
personal property, they have transmitted tothe 


Xorporation by the charter. 





















, | OFTHE, stare, op-touistaita,. 


ng a |. But itis said his power may be applied to tan, ai 
their the. dost iniquitous purposes,—that, in the. Sesame 





here, exercise of, it'a particular class ‘of persons, "* 


ot te 
a. all, | “the, yictims of legislative or corporate oppres- 
dbe | sion; and be compelled. topayll hgespeuay 


—— 


f this raising revenue, the. whole fortune of a, 


shole might be: wrested from him. _ General, prim, rs 


thé ciples cannot be settled by. supposing extreme - 
ould: jf, 08e8. . When they arise, they present excep- 
‘he | ; tions, ee are governed by other rules: Iti is 
xed, | hot: necessary for us, fo. say. in this case: whe- 
ged, “] « ther there is not in, the constitution of every 
othe | fee couniry, certain, fundamental principles, 
idk under which the citizen ean. find shelter and 
wie? eprotection in extreme cases. ‘We will. think, 
nue. |. of that,’ whena case arises which requires us , 
esiabia’ I's “@ do so... But gnan enquiry whether a Cer, 
ase | yt ain power ig “conferred | by the- constitution; . 
din | we cannot come to ‘the, conclusion: it does not 
as exist, because it may he abused. J uties could 
rot hot try, causes, nor courts decide them, if this - 
eem was the test by which their authority was. to 
ich | : be tried. _ Because a law might be passed - 
and ‘plundering a citizen under the pretence: of 
the | raising revenue, and. therefore void; it does ~ 








‘ 





ead i. 





ora single individual might be: selected ¢ as ‘we ae 


itis of, the state; or, that under. the. pretence of | ‘ | le 


y 








x CASES IN: THE : SUPREME count’ = 
m District: not follow thit all inequality in taxation draws ' 
“Am with it the ame consequence, The difficulty 
OAS of establishing “perfec aniformeity, Was the 
MRP EX" reason why the constitution’ ditt riot affix Timnits 
Be Gos to-legislative authority, and while the discre:. { 
.., | didteiitrusted,, is “used for the purposes for 
~ which it was conferred, ‘and i in the spirit with 
" which it was grimted, we see no _— for 
declarifig it oid”). ta Ay 
. *The tax’ levied by the’ spelt on . 
‘a persons owning property in the city,’ i ls 
of Which the streets had: beén. paved, py 
‘all- persons: in front of whose’ lots pavement 
= might hereafter be made,: docs not present a 
- case of extreme Injustice! Indeed, we have: 
been unable to discover’ any thing’ Unjust in it, 
and it is as ‘uniform as any; taxation i in relation «} 
i “0 the subject matter could ‘well be. -It falls 
a alae i alike on all, ‘who stand i in the same'situation, | - 
| “h is shown that in “the. cities of New-York »' |": 
and Boston, the samé bnrihen i is ‘innposed on | af 
~ the owners ‘of property frotting the: str: ‘ 
and the. ‘wequiescerice of siiclr intelligent com- 
inunities, in the justice and’ constitutionality. 
of these Tegulations, has been Properly’ pre- 
ine to. us as an agit in favor re the 
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| law retrospective and:void, unless the. party ~ xd 







OF:THE: exer sp climate 


same construction being. given tthe . a “1 
nance of this city... we hie Ry re 5 a 


oll, The, Jast: question, is,} whether indo> : 

pefident of any objeetion to the constitutional. | | 

‘ity of the ordinance, +s withip. the powers - se ; 

tagaind to the corporation, To. this joing * * ~ ¥ a 
the principal part of thesrguments addréseed ~~ ms OT, 

to $ba.court on en of the sna os Sait ’ = - 

bee directed. .",. a e.. 


The, first olgneton is, shat by: the charter ———s 


‘the corporation is authorized totak Pegband. _ 
( Sinope arapaeennal ale ae 
‘Plained’of is on reat estatealone, ee ee 3 a. 


It does, not appegr fo-ss-tha the. powee: he EE Ee 

given to. tax.real and personal.estate, renders wey 

it imperative ¢ on’ the: corporation: to. tax both. ’ . 

By the same séetion of the law, the-city coun. | Fe) 

4 cil are,empowered. to exervise tipir wm : singe ah 

 a3.to them,may seem proper, 0°.) 3,95. 6% is oad 
Ne ‘The next, objection. is, thatthe ay was Rad va 
rm. retrospective: in ite. operation, becatise thegiti= 2°. 

soa venaaiy) work already done. Admit. 

". ting ahis was.the reason which: induced the i 

| ii tnasntionetn we do noi see how. > ih : 

the motives. of the: law’ maker can make. the ~< i ® ‘ 


complaining s could basa ae had “eee se 


+ 


ws e 












4 : . Casts arom suPazME COURT 


"al right not 10 be taxed: The eaniie” cbjection. i 
sil pilings ¥ ' would exist against all laws for raising’ Teve- 
“¥ ix J om nue when the State or corporation was’ indebt. 
ee ator money expended'for purposes of publie 
ne” biscee wating, “Ht was contended on nother branch ,. 
of" this,part of the case, that thé corporation 
could only levy a tax tosupply an attual defi- 

“¢ cléndy in its'farids, ‘Now as no actual ‘defi- 
“ciency -could arise. until the corporation was Zz 
‘in debt, jt would follow: that if both objecti ay |. 
were ‘trae, the cotporation'could not lety @ 9 | 
. tax for work that was to Be'dong, because the” 
__. * deficiency wobld'be prospective, arid it could 
oF NOt supply ‘an actual: one, Because’ it "was 
1S ‘tetrospective, ‘and’ we ‘shotild thus “come to a & 
"9 céniclusion that the | edt poration could not levy 

"any taxi ' This we cannot’ do,. The plain 

ee iritent'and imbahing ofa law ‘cannot be des-. | 
eit ace “ troyed in this way by professional’ ingeuity. | | 
a - ‘Nor do’we' think there is anysmore force in” |.’ 
ae ied another objection: akin to this. just disposed of, a 
namely, that the plaindiff having bought the 
', property ‘since thé pavement yas, made: is 
now taxed for a benefit dorie to-another, All’ | 
. Maen acquire property knowing that it.is sub- 
_ jectto taxation, and if-that property could 
have: been tightfully taxed in the hands of the 


he 











. 6 

















queutedeveiahamgiieanae. 2 







was laid,to-discharge it, could the holders of ae ~ A 
land and slaves, ‘resist the. payment,-on: the ae :+ oe 
ground that they didnot own-the property.at’: Fe 








Sa censeewreraiom indebted? Who * °" * re 
; ver heard of such an‘objection®: Avd yetion ak i! 
‘pincipl itcannot-he distinguished from that gy 

- which the appellant makes, ile 
-_ Teywas next ‘said} this was not’ aitaxyot at as 
| least not a tax oproperty. it wamianasess- "8 = 
ment on individuals, in consequence of “< “. .* eee 
situation jn whieh their property was situated. “ 











ee de: 
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was It- appears'tous'a-tax;, and-a:4ax:.on pros . ‘s e wil ok 
oa (|) perty.: Because iv is‘qnly on persons, holding the owiend Oh” 
evy |. property, and because: they do hold ity: ay oe a 
an 7 the tax is itaposed:>. Where is:the differenge proper 












| |, between ‘saying all lots hee io. be: tayed:ten, . 4 
ity. * dollars, to be paid by’ the. gwners, or declar- prem. 4 
in”) }),“ing that all owners of lots. sttall pay @ tax: of ~ a ot a 
of; © |)» wn dollars? ‘There is some ih the-words; but, | 
the none in.the thing. It ia.qtifl a tg on thé pro; . ; 
vis’ ‘perty. ‘Phearguinent addressedto tus on this m 
Al head, was quite too refined for-any practioal’ — 
purpose. ..."Phe land tax off” thestateinevery 
ld parish might be attacked by thesameingenious: oat 
teasoning. insane gy 














. ° pay. the vies BS BALES ¢ Tha Heat : ie . 


- See inet ae 


it tine might say with the-same truth and fares, i 
-- - the parish: liverin is.taxed 1400; it is there, 






CASRS.ANAPHE-SURREME. COURT 


_« fare;aitis of situation, in consequence of my 
“holding property. there, and i¢-ié.a personal 
tag) es LEN mane: A. 














* ashy wih, tinost. oniemizens | 
 ~pbessedian us, that the, corporation was.only, 
- ‘authorized to lay ‘taxes to,stipply:a deficiency, 
in their funds,. and: that. 10, eugh;defici # 
was shownto exist at the sine the oinanoe 
was, passed. Fenegenso ANinbo ype Jar 

“Phe actount of the city. for: dnaiek: ist 


- ofishethenaaret: Of $14,226.23. anaes , 
- was'therefore fip,actual deficigney.. ~ 

Ifthe argumieut of. ‘the:appellant was aa 
"Pe, this iécuistanee would raisé dotibts.of 
the legality of. tlie taxi in question.  Our.exa- 
- minatien.of the Jaw has tiowever satisfied as, “a 
_ that ‘the* position assumed: ‘eannet be man 
famed: The actyal:- deficiency contended 
. for, could ‘dply- exist;’ where the corporation | 
“was! ‘imdebted- on. contracts, or. engagements, 
and. coud eit mene them, bePaliane the 
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, OF THE STATE OF LOUISTENA. 
, whole police of the'city was stopped for want ution Din 
of furids to” meet” the daily” expenses “OF ie met 
corporation: Af it was on the: “4 s 
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" tHiése contingencies" alorie, the legislature in- asius iad ‘a. 
- tended fo vest: the city.council with the pow-, - Owe, 


er of taxation, ‘a: grant-of very ‘singular pow. o 
érs was certainly contémplated. ‘They would 


rendér the corporation completely inefficient. 
For if it could hever raise.money by taxation 

is ‘until it had:violated its contracts, of was: with- 
out funds to niéet its daily.or‘weekly expendi- 
tures, few would Yust -it, or few would serve 
it. Unless the-langaage ‘of the charter impe- 
ratively requires sth .a‘ ‘ construction, ‘the - 


Qh), Court carinot be expected 6 adopt it. Wedo 


not think it does.” The words ‘used, ‘should 
 géceive such att interpretdtion as will best pro. 
mote the purposes the. legislature had’ iti view. 
The terms to supply a deficieiicy, were evi- 
dently’ thrown into the. statute, instead, ofa 
general power to. tax, because the city deriv- 
ed revenue from other sources; which might 
fender taxation unneeessary.- There isnothing 
‘therefore i in’ the. enactment which indicates 
jealousy oni the- part of the law-maker, or: ré-_ 
quires a strict constraction of the power; be- 
yond the fair import of the a ceaconl 
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B |: CASES IN: THE SUPREME COURT _ 
“i dered in relation to the subject matter. It does 
snot appear to us that it prevents. the corpora- 
: cor tion anticipating. a want of funds, and provid- 
Zaz K+ ing she means of discharging its.obligations, 
| tion Orlane before.the day of,paymens arrives, We think 
ays tat ts eis thei Is. the.deficieney contemplated: by. the 
q — harter, whenever the city ‘wants funds to 
 eommence ‘public. iniprovements, clearly as 
“there would be if these -impfovements were 
completed, and ‘there was no money in the 
treasury to pay for them, and that consequent 
_ ly the corporation, may lay taxes to meet the 
-engagements itis about to enter into, as well 
as those which. are already made,. 
» Under this view. of the case there is nothing 
on record which shows: a violation, of the char- 
ter, and it is therefore ordered, adjudged and 
decreed; that the judgment of the act count 
be affirmed with costs. 


o he 


, 


sy r tee? 


’ aivosns os. puwsar s ae 


«f? 


‘Ta acts, en an auministrator, ameietad by the 
eourt of probates, can only be annulled by declaring 
void and illegal the. pr in Ch in virtue of which he 

| acted. ~ 

The court of cotapetent jurisdiction for this pur - 
pose, is st which conferred ‘on him the authority. 
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OF ‘THE'STATE OF LOUISIANA. - 


 Apre an from the couirt of the third’ district, “naam 


the judge of theeighth presiding.. Nias ane wo F 
* William, Dunbar, “the husband of i mee. 
tiff, died. i intestate, leaving three minor children , 
his only itimate forced heirs, and c certain pro- 
perty in ‘the parish of ‘West, Feliciana,, The | 
phintiff, as widow i in | commadnity, and as nata:: 
ral tutrix to her minor ‘children, by the advice 
of a family meeting, legally convoked, accept 
ed ‘the succession with benefit of inventory... 
Subsequent’ to these: proceéditigs, and: with | 
the delay allowed “by law'for deliberating, and — 
before the plaintiff had determined to ‘adsept or 
renounce, A. Durbar, one of the ‘defendants, 
was Appointed administrator of tlie” succession 
of Wilfiam ‘Dunbar, anid" caused the property 
belonging thereto to be sold, by Virtae of ‘ah 
order“of the court of probates, at which sale’J. 
Dunbar, co-defendant, ‘became thé purchaser. 
This suit was ‘brought to recover back the pro- 
perty’upon-the ground that’ ‘the aathority,of the 
defendant -to’ administer, as derived from’ the 


court of probates, ‘was lege and void. ‘The 
answer contained, among others, oné’ plea te 





_ the jurisdiction of the-district’ court, ‘which was 


overruled, and, after - final judgment:.for: the 
plaintiff, the defendant appealed =. 9. 5S 


Watts for appellee, Lockett for appellant. 


. 








20D CASHS IN THE, SUPREME COURT 


Regn iat -Marnews, J.delivered the opinion of the 
“‘~wrAcw court, In this case the-plaintiff claims ‘from. 
‘McComas the defendant, property which she alleges | has 

Dussax & a4. heen improperly administered by: the latter, 

ated atk * under an illegal authotity derived, from the 

court of probates, of. the parish of West Felici- 
aina, as belonging io her by right, averuing in 
consequence ofther legal claim to one half of 
“ity being a community of acquets and, pains, 
—_— acquired ‘during ‘her marriagé with William 
a Dunbar, .late ‘of. the. parish . aforesaid. ..The 
‘ - ether half. she. claims to hold ‘and administer 
as tutrix of her. rhinor childéen.. The. pro- 
coedings i in, the parishr. court, by which the 
defendant was appointed administrator of the 
succession ; -of. her. :late hrishand, she prays 
may be. annulled... The. answer contains, 
amongst other pleas, one to. the jurisdiction 
of the district court, whigh was overruled, and. 
after final judginent the defendant appealed.” 
The cause appears to have been’ mouch liti- 
gated i in the Court below, and the record eon-. 
tains many bills of exceptions; but as we are 
of opinion, .that the -plea fo the jurisdiction 
was improperly. determined, ‘that pert of the . 
penoaading will aloné be penton : 
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The court.of probates:svas. -covtaimly.ythe Agee Disseh 
proper-and competent-trilunal to deeid@oR. “Yarme 
the pretensions ‘of the. applicant for adminis; om. 
wation of the-intestate’s estate... ‘This wag DOZMAR teas, 
granted to the defendant, and. Jhis-nets\unilet \,arricstecs an 
the appointment thus. .judicially. inade; can Poms, wy, ie 
only be, annulled by declaring void and: ille: ila by deter 


gal the authority i in virtue of which. he. acted; sud the thon 
in qther, words, by reseibding and annulling be nated? 3 es 
the decree which.gaye to him the appoint- 


ment of administrator ; ‘and - it appears to ee The court of 


that: the™ cout of cotppetent jurisdigtion for gempetentautho- 


rity for this 


this purpose; is that. which conferred on him po i thas whi ch 


the authority. Admitting the existenee.of 9. the authority. 
distinction, ag assumed. by..the jadge.a'quo, 


between proceeding in tility of Judginerits 
and those which : hive for their object . recis- 


sion, (which by the way, is hard to be i imagi- 


ned) .still it-is. believed:that ‘the doctrine of 
the Code of ‘Practicein relation to the nullity 


of judgments, places’ the. j power of declaring 
them void i in the court: ‘which may. have ren-, 


‘dered them, ¢ or in. the appellate. court,. when 


circumstances Will permit the latter to inter- 


fere,_ See C. P ari, 608" ag it it Ma 


It is ‘therefore’ ordered; wdjdged and de- 
creed, thatthe judgment of the district: court 


* 








22 CASES IN THE SUPREME COURT 
Set be avoided, reversed and annulled ; end it'ig 
further ordered, adjudged and decreed, ‘that 
Meco judgment | be here entered, as in case of ‘non 
Pumasn Ban suit, atthe cote ed ieee ot _— 
dim beth courts, : 
‘ * .. ‘ : ae - , " ‘ oo. ‘o 2 ——" 
OO ag ROWER a, WURLIAMS. 
yw 365- Al witness may: teptify té'his belief of a fact! if ex: 
; — —— amuinied as. to the grounds of «his. belief, and his an- 
Swers age vague, ‘the court will instruct the jury. 
gee It is the province of a jury to ascertain whether 
coh we drugs | and medicines intended for sale to other than 
oe ies Seam patients, for voli senaliniie a ‘comnetcial’ part- 


Me opt pen ti i on 


" ‘use, .the. . partnership j is not’ bound. is 
_ Phe judgment cannot include: infereat if a remiti- 
jer heen, be ‘catered of réoord.’ 


 Abeban, from,‘the court’ st the third de 
wit,’ the Judge of the fourth ptesiding. . 


The petition stated that in 1 the: thorith of Ja. 

_ nuaty, 1820, the defendant and William Wa- 
terhouse ‘formed a \‘commeréial partnership, the 
“object of which was torestablish in the country 
an apothecary’s shop, and to practice’ together 
"gs physicians.."That inFebruary,.1820, Water- 
house, by the consent of-the defendant, ‘came to 


~ 4 


é 


4 
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New-Orleans to purchase drugs, and ‘was in. 
troduced to the plaintiffs, who, ignorant:of. his 


for the said ‘firm of Williams :& Waterhouse, 
two drafts; one for $1500: for drugs purclased 
of Field: & Morgan, the ‘other for. 8557 $4, 
for hooks had of ‘B: Levy & ca. That they 
had been conipelled to pay.said drafts, and‘Wa- 
terhouse’ having absconded,’ they piay- judg: 
ment for the arhount against mceacaene raed 
interest; cost and-damages:: ‘ 
‘The. defendant’ denied athe: denon re 
the petition, : particularly thé-existerice of any 
partnership between-himself’ and ‘Waterhouse: 
The plaintiff therr-ealled. for the prodaction 
of the articles of partnership, and the defendant — 
answered under oath thathe had no. suich arti- 
cles inv his possestionyand denied that’ any siach 
had ever existed. 
To prove the: partierihip, ’ a. ioomahes of wit- 
nesses were exatnined by plaintiff, who testified 
it was notoriqus in;the’ neighborhood; t that the 


| defendant and Waterhouse. wete in partnership. 
‘One witness stated that: in a “conversation ‘with 


defendant, the latter jobserved, that “he. Seated 
Waterhouse had injured him; that he had pur- 


_ 


standing,‘ but having. every ‘confidence Jin his riage 
partner the defendant, were induced torncoept Wins 
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“soit Gtiasedt niedicines i in New: Orleans, and N 
dpipteliensive:he ‘should’ hyve to pay°a 

| es 8 ag 8 $20600°" A: clerk. of plaintiffs’ deposed, ‘eta 
. Wintraie when Waterhouse arrived at New-Orleans,”*to 
3 ‘the best of iis Beliefhe exhibited plaintiff articles 
‘pfiparthership,’”is cettain that plaintiff wa indu- 
ded to wtcopt for the: firm upon ‘the credit ‘of 
“the deféridant alone, Waterhouse being-a per 
fect strangér: . “Fo that part of the clerk’s” tes- 
- titnoby5: stating his Belief, the defendant except. | ci 
edyion ‘the ground - that the - belief of Witness fe 






rr, a 


= mea eo eee 








could not be rectived,, “« Bhe. objection: was a 

. soverruled, ands! the jary found. a~verdict: for WP" of 

'* plainitiff:for' $1872: 98, with interest.“from th BF 

8th May, 1820 , (Being the dine of protest) and |’ to 

"* f6r' the interest'a remfititur was entered’ of re- th 

a. ‘cord by’ the plaintiff. “Judgment ,was entered J a¢ 
* ao | up for the amount of the verdict. Motion fora ve 
| new trial overruled and thedefendant “ne ec 

a Watts for appellant, we — ‘ 

diet, ‘ 


At A new trial ‘aughtto have isi sabi an 
aa yerdict te soatary to law and without . |’ ne 
evidence. : 

Bd. There i is, no, a. pia ot commercial oe Wi 


6 ror Gg 


“Includes a a purchase of books: mth $557 50 
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’ 
mn. 347, Hazard «ws: Boyd, ax agree’: Eastern District? 
March,-3880. 
‘ent to buy goods does not’ ‘warrant pure ae 
chase of dtugs—an agreement to-buy- medi- aac 
“ines dos aot-warrant a purchase of books. Wana 
The interest from May, 4820, thes date of pro. 


test, up to September, 1824, the. date of the , 








‘ filing the: petition, was‘remitted, yet: the jude 

of 

Re ment is for the whole i interest. *. 5 

es-  Maxirix, F delivered the opinion aot the ; 

pt. court, The petition charges: that the des 
es | fendant and Waterhouse, being. engaged i in 

wis | - a commercial partnership for the purchase | 

for" of drugs and medicines, in ‘the parish of 

the Feliciana, the latter carhe to | New-Orleans 





to effect purchases’ for the partnership, and <j euciiv 
the "plaintiffs were induced’ to come into | 
acceptances and engagements towards the ‘a rey 
vendors, at: his request, whereby they were. y 
compelled to pay several sums of money, 2». °” 
amounting ‘to upwards of two ‘thousand dol- Sue 3 
lars, which the partners are: bound’ jointly | 
ted, | and severally to ene and the defendants | 
out | neglect and refuse, &e. ~ ee % | 
ee The - ‘general i issue was pleaded; then 
arte | was a verdi¢ ct for the’ ‘plaintiffs, which the 
dict. ‘defendant vainly er, to: set aside: | 
90 ae “4 


BS 29 2 
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Dati judgment was given venenatis and:he ' 
ee appealed. . o> » > a ae 
Fuewen& 4% Jig counsel:has first called. our attention! 
weitsaae _ tovabill’of exceptions. to the: opinion of the 
inferior judge, in overraling-an objectiondo 
the reading’ of a part of-Cooper’s deposi- 

tions in which he states; that’ “Waterhouse 











- 
. % 


=a eo 


> exhibited to the plaintiffs, as the deponent ‘ 
verily believes, articles of partnership, be- - ‘ 
tween the: defendant and. Waterhouse.” . 
The objection was on. the ground that as | 4 
the witriess. deposed. to a fact, which took 
"place inhis own presence, evidence of what 
he believed could not- be received.. i. ; 


_ It does not appear to us the jedge. erred, | ¢ 
A witness may 


testify. to his wd The fact was material and the witness was 
lief of a fact, if 
& examined as to. bound to disclose it. . He might have been. 


the 
his belief, and his examined as, torthe ‘grounds of his belief, 4 
answers ‘&ré 


vague, the court and if he gave. none or-vague ones, it might 
will instruct ¢he 
jery. = have been urged that this. part of his testi- 
> Ti 36 mony “ought to. have no weight, and the 
coyrt might. have. been requested to instruct 


the jury in this respect. ‘The case ‘of Wat. t 


-_-_ er _l AS 


—_ 


son & al, vs,’ M’ Callister, Tth Martin, p 368, g 
must ‘be understood, to apply to, instances in 
which the witness on being called on: for 
the grounds, of his belief, gives none, ( 


, 
-s | 
’ a ‘ 
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we The defendant's counsel has contended “eno 
that the jury erred ‘in’ finding’a commercial re 


«partnership, it appearing that in thé neigh. ome & am. 


borhood of his. residence, indeed in ‘the Maan, 
country generally; physicians arein-the °°). id 
practice ‘of keeping medicines’ 't@ supply —. 

their patients and neighbors, and thedefen- o 

dant and’ Waterhouse, ‘if they were at ‘all 

concerned int business, were -so :as physi- 

cians principally, and the apothecary’ sshop 


_was only an appendage to their business a8 


physicians. nek! shen bein tek betty de : 
It is certainly true that the: ‘sale of medis . 

cines to the vendor's’ patients, ana an inei- 

dental sale to a neighbor, are not acts 

which can be viewed'as commercial trans- 

actions. . An’ innkeeper. ‘¢gells wine to his 

lodgers; ‘without thereby, becoming a mer- 

chant. Slocuim vs; Sibley; 5 Martin, 682, and 

the casual sale’ ofa botfle toa neighbor, ’ 

would iat make it so. ’ It was the proper. a 

province of the j jury to: ascertain whether meet 

the drugs and, medieities ‘were'intended ‘for ae.drogy bed. nie: 

sale'to other than patients, to such a degree for eale 10 other 


than patients for 


as to constitute a buying: ‘and sale ‘of ‘drags profit, constituies 
and, medicines. for profit, and thus to be a partnership. 


commercial pursuit: they have thought. it 


* 














. _ CASES. IN°THE SUPREME. COURT 
Panos Dts. a8, andl we see nothing that can authorize 


We oy our ‘interference with, the. santeng in ‘this 
Fowsn & * respect. 

Wansaaee. «Part of dniviccapienestipeid ip. the plein 
ascterkooesl tiffs, are for classictil books and clothes for 
use, the partner. Waterhouse’s own ase, in-which the -part- 
ship isnot bound. nership. does not appear. to have- had any 

interest, and we deemit our duty to sustain 
the objection of the defendant to any allow. 
ance therefor.’.- 

. "The last seit eal nenini the 
verdict and jadgment are, that the first has 
allowed interest. ‘The counsel has urged 
that none-ought'te have heen given, as the 


claim was liquidated by, the verdict alone, » 


That the protest of the. acceptances of ‘the 
plaintiff, gave-no claim to interest, or the 
law allowing interest on, protested notes, if 
it can be extended toprotesied aceeptances, 
ig posterior to any. protest in the present 
The judgment case, The jodgment i is complained of, as 


etsfoet it s seeak it ,gives interest according to the verdict, 


yn am andabsolutely disregards a remititur entered 
. om record by. the plaintiffs between the ver- 


dict and | judgment. . 


- This therefore ordered, dajuagea and de- 
‘ereed, that the — of the district 
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OF THE STATE OF LOUISIANA, 


court be annulled; avoided and: reversed; en ee 


and that the plaintiffs and appellees wecos 
ver from the: defendant and-appellanty:the 
sum \of thirteen: handred ‘and: eighty-five 


ae 


_ 
Mavaiw & at. 


dollars, with costs in thelower é¢ourt; those > 


of'appeal to. be borne by: the appellee. m9 


* DONALDSON: 9s.:MAURIN § AL. 5%) 


A party who claims whder a will; may'é sie in the ; 


name, by which he is théreia designated. : tor 
Where. personal obligations are acai pm @ ven- 

dee by the terms of the contract, he. cannot relieve 

himself from them, by‘a salé of the mortgaged pro- 

perty to a third person, ac sauacs the consent of thie 

vendor, 
A vendee cannot be cited i in warranty. 


t 


A third »person-cited in warranty, who wiheo to 


ayail himself of thé provisions of the Code of Prac- 
tice in his favar, - must file his opposition i in his an- 
swer to-the titation in ‘warranty.  ‘ 

- Am express agreement not ‘to’ alienate, jn. an x act of 
oslo. reliéves the ‘ mortgagee creditor : from the 
necessity of pursuing all the steps, required ty the 
hypothecary: _— in eee cases. . 

~ Qh ty 


APPEAL frou the cour ae frst district. 


On the 24th of April, 1819, William Don* 
aldson, by, authentic act; sold to the defendant 
Maurin, two [ots of ground for the price’ of 
$600, to be soa at the = of the: : purchaser, 








» sf 
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Pam Pines District and subject to an annual and perpetual interes, 
yom of:.six per’cent. perannum, to be calculated 
“Dowauosow from, ithe first, of. January, 1812, and:payable 


Maburt'te as. "half yearlyon the first ofJuly and first of January, 


in each ‘year; ‘until the whole principal ‘should 
be paid. “The act contained avstipulation that 


Maurin should not sell nor alienate said lots, or Ort 
any part the?eof, until final. payment, and in | 


case the interest’ was not, puiictually paid as it 


; became due, that then Maurin should be bound | 
to pay’ the pean and irfterest with all costs 
| of ‘recovery,’ ee oe : 


An 18M, Maurin sind Hopkins entered into 
a contract of partnership i m: relation to the lots, 
by which they becdme joint owners thereof, 
Hopkins died soon: after, arid at.a probate sale 
of his effects, his widow became the purchaset 
of the lots, the defendant Maurin consenting to 
the salé as the best ‘way of’ settling the affairs of 
the partnership. The widow afterwards, i inter- 
tharried with P. Pedesclaux, who sold. the lots 
to: Bringier-—Bringier became insolvent,and at 
a'sale-of his property; the lots in question were 
purchased ‘by Madame, Lefort. who -was in 
possession at the institution of the present suit. 

_-Pedesclaux - and wife were brought into 
court at the instance of Maurin;, they cited the 
sy ae of Bringier, who cited Madame Lefort, 
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The petitioner averred. the ron compliance:of 


Maurin with hisengagements,-and prayed judg. 
ment for $600,. with, the annual rents,.dama- 


ges, interest and costs.- ‘Exceptions: to ‘the Mnmbediniaths 


action were ‘put in ‘by: Maurin on‘the ground:: 
Ist. That the. name of petitioner-was not Col. 


» gate D. Donaldson, *-but Colgate D, Vanpray’ 


deHes. 2d. That petitioner set -herself otit as 
heir of William Donaldson, by way: of des‘ 
cription, and not-by way ofaverment, and fur-: 
ther that she: does not show by ‘what right:.or! 
title sheis heir of Donaldson, whether by. Aesta- 
mentary, regular or irregular succession. 3d, 
That the conglusions of the petition were not 
analagous to the nature of the action, for ‘that 
in the body of the. petition, the petitioner set up, 
aclaim to the payment of a capital sum for the. 
price of certain lots and annual rents, and con- 
cluded, by demanding’ payment of said sums of 
money and also for all damages.. | 
,, It was admitted thatthe maiden name of the 
olaintff was Colgate D Vanpradélies. The first , 
and third exceptions were: oyerruled by, the 
court below, and the phintift permitted to 
amend his petition by: inserting | the word. testa. 
mentary, 60 as to read Colgate D, Donaldson, . 


widow and etenaeaiany heir of Wm. Donsid- 


March, 1830. 
Oe 
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Bastem Digit. Son, deceased, Maurin ‘then answeredito the 











ers merits, denying generally the allegations, and e 
Sevesnees praying that if judgment should. be. rendered 2 
Mapaige, & at against him, a. similar judgment,‘ might be rene } e 
dered. against Pedeselaux,-and wife. . ’ ‘dale ‘i 
} The court below ‘rendered judgment i in fee sh tg 
vor of the plaintiff, againstMaurin pergonall iia ee ol 
#600, with interest at the rate of six per cents Tp, 
- ~per-annum. from: the 25th April, 1825, and of: h de 
es _ dered the property mentioned in. the petition to te 
ay ae be seized and sold. -Madame Lefort: sppeaishi 1 be 
“MCileb tor ‘plainti Watts for Mauriny th 
who Joined i in the Appel, filed the “a : i 
points. 
Ast. "That the exception: as’ to the name, un. 

der which plaintiff brought: suit, 9 was ‘improper- 

ly overruled. : 4 

2d. There was neither ategati nor’ préof 
that the defendant and Maurin were ever putin ¢ 

delay in payment of thei interest, so as to entitle ’ 
the plaintift to demand ‘the — or Race. : " 

sum. 7 . . 

‘3a, J adginent ought to have bien rendered - 


against Pedesclaux and wife for ‘sare amount 
in favor of Maurin, for'which judgment’ was be 


rendered against him in favor of plaintiff ‘ th 
Ripley and Conrad for Madame Lefort. 


sa 
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Maraews, J. delivered the opinion of the | 
court. This suit is brought by the testa- 


cover the price.of two certain lots of gro 
situated in Donaldsonville, sold by the tes- 


| tator to the defendant Maurin, for the sum 
@> of 600 dollars and interest thereon; at the 
vate of six per cent, per annum, from the Ist 
M day of January, 1812. According to the 


terms of the act of sale, the purchaser was 


bound to pay the interest,half. yearly until. a 
the price should be paid, which he was at _ 


liberty to pay in-any sums and at any time 
that he might choose, &c. A mortgage on 
the property sold was expressly reserved 
for security of the payment of the price, 
containing a pact de non alienando. It appears 

from the evidence in the cause, that,some — 
improvements were put on the lots thus pur- 
chased, and that they finally became a part- 
nership property between the vendee and 
S.A. Hopkins, late of the town of Donald- 
sonville, and that after the death of the lat-. 
ter, his widow purchased them ata public 
sale of the succession of her husband; the: 
original vendee. consenting that she should 
thereby acquire. all his rights to the half 

VOL, I, 5 * 


mentary heir of William ‘Donaldson, to re- Doxaroeon 
and Mavatw- AL. 
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+ Distt. held “by ‘him in common with her forther 
ch, 18 
Grew hesband.’She afterwards intermarried with 


ete tenia a Pédestlauix, who sold and conveyed the 
Madain wal. jotgin question to Louis Bringier, under the 


same Conditiotis as they were held by the 
oFivinial’ purchaser from William Donald- 


son. -'The property was finally sold as be- ] 


longing to theestate of Bririgier, who ‘had 
become insolvent; one fot. by sheriff's sale, 
and the other by. the collector’ of taxes, 


when the defendant, Mrs. ‘Lefort, became , 


. the putchaser of one: of the lots, the other 
was purchased by one Francois Lefort, 
who is hot made a party in this suit, and is 
now ‘in ‘possession. Pedesclaux and wife 
were brought into court in the present 
action,‘at the instance of the defendant 
Maurin, and. they called in the syndic of 
Bringier, who cited Mrs. Lefort, The court 
- below ‘rendered judgment against the first 
defendant personally, for the sum of six 
hundred dollars principal, and three years 


interest, at the rate of six per cent. per’ 


annum; ‘and decreed that the property 
now in the possession of the third persons 
should be’ seized and sold to satisfy the 
judgment; fromwhich Mrs. Lefort appealed. 


5 
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We must first. examine..the judgment.of Magni 


- the district court as between the. plaintiff 


and the original defendant. The first objec; Danson 
tion made to its.correctnegs is based on an MAURN & Af 
alleged misnomer of the former, , She sues 

under the name of Donaldson, whereas the 

defendant. avers that her real name ‘is Van- 

pradelle, being t that which she had before. 

her marriage. Whether our laws do, i ipso 

facto, by. marriage. -confer ena, wife the 


family name of her husband, or that. she 


may rightfully assume it, in, all subse- 

quent transactions, in the present case need 

not be inquired into. The plaintiff sues 

as testamentary heir of her. husband. 7 ie _A party who 
the will she is designated by the same name wiles sv in 
in whicu she sues; in this name she ace cca 
quired the rights which she now claims mee 
against the defendant; and jin .it, in our. 

opinion, she may properly pursue them. | | 

Ne mistake as to the real personininterest 

can take place, and consequently no.injury “0 
can happen to the defendant by the. as- | 
sumption of thig name on. the pert of the 


- plaintiff. 


Another objection. made na the sentail 
for Maurin to the judgment of the court 
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Eastern Distrlet. below; is; that he was not put in delay of 
arch, le +3 ‘ ° ° ° 
aw payment ‘of the interest’ stipulated in his 

Powa>?*o™ — contract with Wm. Donaldson by ademand, 


Mavare & a. 4 that without it, the principal sum was 


Pes ae * 


not exigible. The contract wider’ consi 
ration is Sui generis, It is not, strictly speak- 
ing, either a‘rente fonciere bail a rente, ot 
constitution de rente. It perhaps partakes 
more of the former species of contract, than 
any other. .The stipulations which it con- 
tains bind the purchaser to pay the interest 
ofi the price semi-annually, and in default 


thereof subjects him to have the principal 


exacted; all secured’ by express. mortgage 


Where person. 0 the property. Now: these are personal 
3 come ‘ex te obligations imposed. upon him by the ex- 
vendee by the plicit terms of the contract, and from which 
terms of the con- 


tract, he cen- he could not release himself by any subse- 


self from them by quent sale of the mortgaged property toa 


a sale of the mort 


geged pao third person, without the.consent of the 


wanout me © vendor. - By failing to pay the interest or 
, rent, he has subjected himself to pay the 
principal. In this-respect we are, there- 
fore, of opinion that the judgment of the 
district court is correct. | 
In-relation to the cause, as between the 


original defendant and the party cited at 








of 
his 
nd, 


ras 
de- 
ak. 

or 
ces 
an 
on 
est 
ult 


pal 


ge 
nal 


ich 





OF THE STATE OF LOUISIANA, 


his instance, we do ‘not believe that there as > ah Dine. 


js error in the judgment of the distriet Birt; “SS 
in not rendering a judgment in Kis favor 


against them personally, They undertook Mavaiw & an. 


no personal responsibility in relation to the 
payment of the rent stipulated in the con- 
tract under which they acquired the: pro- 
perty. Indeed we do not believe that any 
ofthe subsequent holders are, ‘or- will be 
liable to him personally, * unless in the 
event that he-shall be compelled to.pay:the 
arrearages of rent which may have aceru- 


ed during the time of their possession of *. |” 


the lots. It is not easy to perceive on what 
principle they. have been forced into the 
present suit: surely not as warrantors; for 
agreater legal absurdity cannot be ima- 
gined, than to make a vendee warrantor. 
But as they have acquired in the pro- 
ceedings,-their respective claims must be 
examined. And this leads us to the inves- 


| tigation of thosé ‘set up by the appellant. 


Her counsel mainly relies for relief against 
the judgment rendered by the court below, 
on her situation as a third possessor. . .It is 
perhaps true, according to the provisions 
of the Code of Practice, that. she could not 


not be called in 
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Bastemn District: be compelled to pay the amount secured by 
vw the mortgage on the property which, she 
Boole oceupies, or surrender it in discharge of the 
Mavary & 4% debt due..to the mortgagor, without..pro, 
ceedings, and notice to ber in conformity, 

with those proceedings, unless these. ‘prer 


liminary steps may be legally pretermitted 


'- in. consequence of the agreement contained. 


: in. the mortgage not. to alienate.;, But we 


ot third posses: are of opinion that the opposition as a third 


sor cited in war- 


ranty who wish- nogseasor ought to have been made in the 


es to avail him- 


th aVi- * . . 
oo oe eeu, answer to the citation in warranty; and 


of Practice in his that; having neglected todo so, she sub- 


favor, must file 
4 iti . a pom : ° ° 
his opposite the mitted.the- decision of the case to the jaris- 


his answer to the 
citation in war- 
ranty. 


and merits. The defence set- up-in this 
-courtis-mere matter of form, because in any 
_ event she would be bound to pay the money 
secured by the mortgagee, according to. the 
amount of property by her held, or subject 


to be seized ‘and sold. 


An express a- 
greement not to . 
alienate in an aet 


lieves the mort- 


ereditor Mortgage to be sold, #d est, both lots ;. and it 


rom the necessi- . P ’ 
ty of pursuing all appearing that one of them is. held bya 
the steps requir- _ bat a . 

ed by the hypo- person who has in no manner been made a 


thecary action in 


ordinary cases. party to. this suit, it becomes our duty to — 








diction of the inferior court on its. substanee 





The judgment of the district court having ~ 
of mortgage, re- condemned all the property mentioned in the 
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OF THE STATE OF LOUISIANA. 


inquire into the offect of the pact dé non alie- 
nando,’ Yhe samé ‘question arose in the’ ease 
of Nathan & al: vs. Lee,’ S062 Mart fi. sp. 
32:'We there determined that the éxpress 
agreémient not to alieniate in an act of mort 


gage, relieves the mortgagee creditor’ from: 


the necessity of pursuing all’ the steps ré- 


® re aan seat. 


Eastern District. 
‘March, 1880. 
oe 


Dowaupson 
ve. 
Mavuiia’ & at. 


quired by the hypothecary action in ordinary: | 


cases; But. it is now contended, that:the 
Spanish laws and ~rules of proceeding, on 
which the decision in that-case was founded, 


have since been repealed by-the act of 1828; 


and that there is now no express law-in force 
to support any exception to the rules: of pros 
ceeding established by the Code’ of ‘Practice, 
for hypothecary actions. Admitting this to be 
true, although perhaps not admissible in con- 


tracts previous to the repealing laws, we are — 


yet of opinion that the present case must Te-’ 


ceive a decision similar to'the former. Itis an 
universal principle, founded in reasonand law, 
that effect must be given to all the parts of a 
written contract er agreement, and meaning 


'. toallits stipulations and phrases, unless such 


a construction leads to absurdity. It is also 
a general rule that owners of property mtist 
be presumed to know the titles and the in- 
cumbarnces under which they hold it. 
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so tye “In :applying these rales to the case under — 
“~~ consideration, it is evident’ that the mortga- 
oe gee intended some’ advantage to himself by 
Mami & An the introduction of the clause de non alien: 
dando, consented to on the part of the mortga- 
gor, beyond what he would have had with- 
out such a fact or agreement, and that the 
only manner in which it can have the effect 
intended by the parties to the contract, is to. 
construe it into an authority to seize the’ 
property ‘mortgaged i in the hands of the third: F_ 
possessors, without preliminary proceedings, « : : 
as in.case of an ordinary hypothecation, : 
This summary process the possessors ‘have 
no right to complain of, for they knew. the ‘ 
terms and conditions on which they hold. the” : 
property, a, a. 
It.is therefore ordered, adjaigel and.’ de. -., 
creed, that the judgment of the district cog) 
be affirmed, with costs. 













—_—— 
RELF, vs. COLLINS & AL. 


One syndic, where others are appointed, is not the 7 
representative of the creditors, and itis only as suchy — 
that suit.can be maintained for matters relating to 
the insolvent’s estate. | : 
‘ : 











n- 




















- petition, on the ground that allthe syndics - 


1 OB »Ponrak J: delivered ai: spiton, of the 


i ., court refused to sustain the exception ; ; and 
bit L its correctness in doing so, is the first ques; 


T iG “revord shows that other. syadics. were ap- 





OF THE STATE-OF LOUISIANA, 


«AppEAL froin: the cétirt’ of the third dis- ie 3 
_ Nabe the judge ofthe aah presiding, “ie 


‘Ralf and ofbers were appointed srinics to cues” a 
¥ <4 > , * P ‘ 


the ‘insolvent Bougard, and the present action i Ta 
was brought by Relf alone, who styled himsélf 
acting syndic, © The: defendatits excepted to 


shotfld have beeh ‘made parties, The court . 
overrtled’ the excéption, ,and after‘ final Judg- 
 therit for the: plaintiff, ‘the defendants ‘appealed. 


.* 


Wats, for the : appellants, contended that syn- 
dics were joint mandatories, and must’ jointly 
sue and. be sued. Ln 


court The- ‘petitioner states himself, to- be _ 
+ acting syndic of the estate of an_ insolvent, 
and in: thab-eapacity sures, The defendants . 
 etepted fo the "petition, on the ground. that 
all the syndies should be made parties. , ‘The 


ifion presented for our decision, 3 
“We Abink the court, below: erred, The 


pointed, and that. their powers’ were joint, 


+ 


“se 
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a not joint; and several. One of them isnot 
aw the representative of the creditors, and itis 
ie Raye _ only as such that he can taintain a suit for 
ka maifers relating to the insolvents estate. — 

Ona syndic; Te ig therefore orderéd, adjudged and: de- 


where others ard 


toe eatoeninter creed, that the judgment of thé district court 


tive of the. credi 
pair pt be annulled, avoided and ‘reversed ; and it 


1 h that . 
wit ean be main. iS further ordered, adjudged and decreed, 


| tere relating ‘fo that there be judgment for the plaintiff as in 
pate of nonsuit, the plaintif: paying. orn in 


‘oth courts. ; 





> 





| MeMICKEN v8. BRADFORD. > AL, 


Where there is. a difference betweén the descrip- | 
‘tion of the’ land: seized and that sold, no title passes 
under the sale. 





Apreat from the court. of, the shird dis 
“trict, .the judge. of the eighth presiding . 


‘This action was brought fo recover.a ina 
of land in‘ possession’ of” ‘the defendants, of +} 
which the plaintiff “wean himéelf to ‘be the 
legal owner. | | 

- The plaintiff, claimed under a sherif?’s deed, 
and it ‘appeared from’ the evidence, that the 
land therein conveyed was of a different des- 


cription from that described in the petition. 
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There was Judgment for the defendants, and the tad . ie “, 





plaintiff appealed. vo 
Watts, for the appellee, 


1st, No property passes -at Sheriff's sale, 
except what i is ascertained and declared at. the 
time of ‘sale. —Jackson vs. mao, 1 John- 
gon’s cases. 284. dag 

2d, Sheriffs cannot sell under a wien ins 
cription—Jackson v US. Newton 18.7. R. 355. 

3d,. In «a sheriff's deed,. the land must be 
described with reasonable certainty, —Jackson 


vs. Delancy, 13 T..R.537. 


4, Sheriff’s return of scizure must contain a 
definite description of: the land levied OD, OF 
nothmg passes by the sale.—9 Mass. 92, 11 
Mass.163.- * 

The sheriff, i in his return, shall ‘specify the 
object seiztd. and sold, and: the property sold 
by the sheriff must have been actually seized. 

Code of ’ Practice 701, 2; 2 Haywood 66. er a 

Downs, ‘contra, The sheriff’s sale to the 
plaintiff was made under the laws in the Code 
of Practicé, art. 690, 695; therefore any de- 
fects in the deed cannot affect. the validity of 
the adjudication.— Hughes vs. Harrison, 7th 
M. n.s. 227, If the deed is not essential to 
the sheriff’s sale, and the adjudieation is good 











va 
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us: Ree without it, defects in. what is immaterial ¢an. 
yay not invalidate what would otherwise be good, 
The variance between the. deed and the sej. 


Brapronn ure was an accidental error in the sheriff. 
Ale 


PorTER J, delivered the opinion of the 
court. This is a petitionary action, if which 
the plainttf must reéover on the strength of his 
owntitle, He claims under a sherifl’s deed,and 
the description there given ofthe premisesdoes 
riot embrace the locus in quo. Such was the 
opinion of the jory in the court ‘of the first 
instance, and. we «think the evidence fully 
supports it. 

It has been argued that the sheriff seized 
the land claimed in the | petition, and that i it 
was through error that a different description 
of it was given at the sale and in the deed of 


Where there is ©ONVEY ance. This may be, but, a forced 


diff be- 
& difierepce ve. alienation of property, t must bei in ‘strict pursu- 


tion of the 
i.e Alle ance of law ; and seizing ore thing, and 


eae selling another, does not divést ‘the debtor of 
sale. that which was seized. ) 

This opinion renders it unnecessary to ex- 
amine the other questions in the cause; and 
it is therefore ordered, adjudged and decreed, 
that the judgment of the district court be 
affirmed with costs, 
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MeMICKEN vs. THE eerare. or ici. , 


"AN attorney for absent:heirs: tannoteedign without gp 


the leave of ‘the eourt. °": 
‘No proceedings ean be-had by the pi sil of a 


‘vacant estate td establish their claimé, till. # cutator 
be appointed to- it, or the estate be ingolventy and a 


syndic or oe be legally. appointed. 
Apreal from the court of prokaes 6 for the 


parish of West Feliciana. 


_ A copartnership, which adil between. 
the plaintiff’and defendant, was dissolved in 


1817, by: inutual consent, and the plaintiff put 
in. possession of the books, for the purpose of 


collecting: the debts and’ settling the affairs of 
the partnership. Ficklin afterwards died, leav- - - 
ing a'vacant estate. On the 22d. of January, 


1828,’the plaintiff, by a petition.to the court of 
probates, prayed the appointment of auditors 


or referees to examine the ‘affairs of the part- 
nership and make a true report of jts state and 


condition. ‘He further prayed for thewppoint- 
ment of an attorney for the absent Heirs of the 
defendant, and a judgment for sych sum as. the 
referees should report in his favor. Referees 
were appointed on the 6th of F ebruary, and made 
their report, finding the sum of $969 60 due 


from the estate of defendant to the plaintiff, the - 





AES. 
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Eastern Diatit latter prayed for the. appointment of a syndic, 


Mérech,1 


° 
: 


SS a 


and that the proceedings of the-referees be ho. 


e ‘MeMrexix mologated, which took place on the 21st Febru. 4 


J Hitxtien’s . 


Esrati. 


ary, notwithstanding the opposition of the at 
torney for. the: absent, heixs, who then appealed, 

Watts, for the event a the following 
points: 


he” There never was’ any legal defensor to the | 
suit—it was not a case “for the as aan of a 


syndic, - . ait se Py eo 


2. The proceedings were pare and ex 
parte, no time or. place of meeting of the credi- 
tors Was fixed—io notice of it. The creditors | 
were not named, not whether they were present 
or absent... ; § tes 

3. ‘The cian sale their ‘iam: ex parte, 
s A, They acted on.ex jarte testimony. 

e The opposition of the attorney for the 
absent heirs ought to have been sustained. , 


: MeCaleb, for the spite contended that the 
attornéy for the absent heirs had no power to 
take the appeal, having by his 6wn atin: re- 
signed his functions. a, 


Martin J. delivered ‘the opinion of ‘the 
court. On the 26th of J anuary, 1828, the 
plaintiff, surviving partner of the deceased, 


a 
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sent heit rs. 
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with a view of establishing a claign against Eastefn Distriet. 


the estate, prvokoed the’ appointmentof. refer- 
ees to examine’ .and report on an account 
which he produced, and an aftorney to. the ab- ° 


: ‘The referees made their report onthe fourth 
of February following. On the 19th, a meet- 
ing of creditors, composed of the plaintiff and 


| another, appointed a syndic and the’ proceed- 


ings were homologated on the 2Ist»» ~~, 

The report of the referées, appointed by 
the syndic, was homologated on the 2Ist.of 
May, notwithstanding the. opposition of the 
attorney of the absent heirs, and. the plaintiff 
was recognized as a creditor of thé estate for 
nine-hundred and aixty-ting dollars and’ sixty 
cents, : ts <a 

The attorney for the absetit heirs appealed. 

The appellees Counsel-have prayed that the 


_ March; 1838. 


wee 
McMsonas 


Fichesin's 
perage: 


appeal be dismissed on a suggestion that the - 


attorney for theabsent heirs was without au- 
thority; having: ayoety een the aed 
‘ment, 

‘It appears that the attorney offered his re- . 
signation, but it does not appear that it was ac- 
cepted, and the Code has an express provision 


_ which prevents'such an officer from resigning — 
without the leave of the court, 


‘An attorney for 
absent heirs can- 
not resign with- 
out the leave of 
the court. 



























rides pi a as 
"1; That-there wag no. ‘Tegal defemsor 4 toh 


Estar. estate in the present suit, the present not ¢ 
as ing a.case in which a. syndic could be et 









appointed. mi 
2. The ‘proceedings were irregular andes ; 
4 parte—the judge. had’ fixed no time and place 
| for'the meeting of creditors, and there ' was 
no advertisement of it.” 
.  &. The referees made their report ex parte; ; 
no notice being given of the time ‘and place of b 
| their meeting.” , # 
 ) 4. They-acted on ex parte testimony. 
5. ‘The opposition of thé attorney’ of. the 
absent heirs: ought to have been: sustained, . el 
We are of opinion the. first . assignment of 9 
error i is conclusive. . “ee " ; 
Sennen No proceedings can be had by ihe credit ‘ 
= eee ors of a vacant estate, to establish their claims B 
pl enn id till a curater be appointed to it; or-the estate p 
pre dca be insolvent and a syndic or syndies be legate ; ‘ 
edto it, or the 
estate be insol- ly appointed, _— , ey 
vent, and a syn- rh ? 
dic or syndics be - In the present case the estate » does not ap* m 
ey appoint- 





pear to-be inaglvent. The judge. ordered a % 
meeting of ereivors without oting the’ . ie f 
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> 





creed that the judgmient of the court of pro- 
bates be annulled, avoided and reversed with 
costs in both courts. ies 


THE STATE vs. FAVROT. ° 


A public inventory is a ministerial act, and may 
be made by a-notary ; but the right’ of deciding 
whether an inventory should be made or not, is a judi- 
cial act, and if the judge be interested, he cannot act. 


| ‘The facts aré stated in the’ opinion. deliv- 
ered by Porter, J. The party applying to 
the court for the rule. in this instance states, 
that he is heir of one Viscerent M. Jones, and 
Alphonso C. Jones, and that he had request- 
ed the parish: judge of the parish of West 
Baton Rouge to make an inventory of the 
property of the deceased. ‘That the judge had 
tefused because a partnership had existed 
between him and the intestate. A mandas > 
mus is prayed for to compel him. | 
‘We think the rule, which issued on the , 


r q judge to show cause should be discharged. nial 


VOL. I. 7: 


‘or place of their meeting, and all their pro- Eastem Distriat. 
7) * ceedings teem with irregularities and er- www 
ae : McMicxim 


It is therefore ordered adjudged and de- rm 
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inven> 
is a ministe- 
act and may 
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Eastern District The 1097th article of the Louisiana Code | 


March 1 


at declares, it is true, that public inventories” 


‘STatTx 


_. . May be made by a judge or a notary duly 
a appointed ; and this is a ministerial act. But 
be made by a no- 


tary,but the right by law the right of deciding whether an in- 
of deciding 

whether an im ventory should be made or not, is a judicial 
vento should 

be made ornot is act, and we think the judge could not act 
a judicial act and 

if’ the judge be when he was interested —Lou. Code, nos. 
interested h 


eannot act. 1081, 1082. 
The rule must therefore be discharged. 





ees 
| LACY vs. FLUCKER. 
‘os Wann ihe appellant relies solely on errors of law 
apparent on the face of the record, they must be 
& specially assigned within ten days after the record is 
brought up,.otherwisé the appeal will be dismissed. 


The. ordinary plea of no error on an appeal does 
not cure the want of assignment of errors. 


AppeAt from the probate court of St. Helena. 

It appears ‘from the record in this case, that 
a judgment by default was taken in the court 
below,at the April term, and at the May term 
following the defendant moved for further time 
to answer and. craved oyer of the documents in 
support of the plaintiff’s demand. The court 
overruled the motion and made final the Jjudg- 


¥ 
‘ ee 
‘ 
oie t 
-, ment. 


The defendant appealed. 
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Eastern District. 


Matuews J. delivered the opinion of the euarch, 1880. 


court. This suit is commenced on 4 curator’s 
bond—jadgment was taken. by default which 
was afierwards made final and the defend- 
ant appealed, 

The record contains no statemént of facts 
or bills of exceptions, nor is there any assign- 
ment of errors as apparent on its face regu- 
larly made in this court. An assignment was 
offered after the expiration of ten days, with- 
in which time itis required to be made by the 
art. 897 of the Code of Practice, but was op- 
posed by the counsel for the appellee, who had 
previous to any motion to dismiss the appeal 
filed an answer. In consequence of the omis- 
sion to move for a dismissal before filing the 
answer on the appeal, it is contended on the 
part of the appellant that the right to cause it 
to be dismissed is waived, that the cause must 
be examined on its merits, and that an assign- 
ment of errors: ought still to be admitted, lt 
is true, in some instances, that. the acts done 
by one party in a suit, may destroy advan- 
tages of which he miglit have availed himself 
by a different course of proceeding, and place 
his adversary in a better situation than he 
would have been if the preliminary steps had 


vw 
Lacy 


oe. 
Fiucxszr. 
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Eastern District. been pursued. But unless by admissions in 
March, 1830, : ’ e ‘ 2 e o 

weew the pleadings on one side, it is not easy to 

Lacr~ 


9s. 
Fevews® other can be remedied. In the present case the 


appellee first required a confirmation of the 

judgment of the court below, and afterwards 
claimed a dismissal of the appeal on account 

of the want of statement of facts or assigament 

of errors, The cause comes up in such a state, 

that it is impossible to investigate it on its 

merits, without the aid of such an assignment 

of errors as is required by the Code of Prac- 

tice. To affirm or reverse the judgment, would 

be to proceed without adequate lights to guide 

us in ourcoursé, The article of the Code of 
Liat. Practice above cited is peremptory, that when 
pellant ‘relies an appellant does not rely wholly, or in part, 


solely upon er- 


rorsoflaw,appe- on a statement of facts, an exception to the 
rent on the face 


of the record, judges opinion or special verdict to sustain his 
they must bespe- “ « 


ially assigned . : i 
2 appeal; but on errors of law appearing on the 


after the record face of the record, he must file a written pa- 
is brought , up, 


peal will the sp- per alledging specially — errors, within ten 
missed. days after the record is brought up, other- 


The ordinary wise, his appeal shall be rejected. Now it is 
plea of no error 


en an eppeal, believed that the ordinary plea of no error on 
does not cure the 


want of an as- an appeal does not cure the want of an as- 
signment of er- : a 
rors. signment of errors in the manner required by 


the Code of Practice. 


conceive how defects of pleading on the : 
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‘At is thefore ordered, and that this, appeal: 
be dismissed at the costs of the apes 


7 
HIGGINS §& AL. vs. MeMICKEN. - 


Wuen both certificates issued under the same act 
of congress, there is no difference in regard to the 
time at which the parties acquired from the rene 
gent of the United States. 

A donee of land from the government of the United 
States, must take it subject to all the burthens, con- 
ditions and limitations, which ‘the donor has — 
proper to affix to his gift. 

The acts of congress in relation to actual ae 
ments in Florida, unsupported by writtén evidence of 
claim do not recognizé titles—they make gifts. 

A person who has no title to land cannot claim dam- 
ages from the owner, for selling it as the property of 
a third person. . 


Appr AL from the cout of the. third district, 


the judge of the fourth presiding. 

The petitioners stated that they were collate- 
- ral heirs of Bridget Lawrence, deceased, and 
as such, owners of a tract of land on Thomp- 
son’s Creek, in the parish of West Feliciana.— 
That the defendant caused a part of said land to 
be sold by the sheriff, to: satisfy a judgment 
which he had obtained against one John Law- 
rence, who they alledge never had any title to the 
and, and that this fact was within the knowl- 
edge of the defendant at the time of the seizure. 
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._ hundred and eighty acres, confirmed as a dona- 
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They prayed for damages and a decree for the 
land. * 

The defendant in hisanswer set up atitle to the 
premises, and averred that the sheriff in selling 
the same—acted of his own accord and with. 
outary instructions. He prayed that the suit of 
the plaintiff be dismissed, anda judgment ren 
dered in his favor for the land. ‘The sheriff des 
posed that in the sale he acted under the di. 
rections of defendant. ‘That he did not put the 
purchasers in possession, or dispossess any one 
of thé land. The plaintiffs introduced as evidence 
of title a certificate dated Ist August 1825, for 
six hundred and forty acres, the claimant being 
an actual settler, and so reported by the com. 


missioner in his report of actual settlement 


claims. The defendant introduced and relied 
upon a certificate dated April, 1827, for twelve 


tion claim. The. certificate also states the de- 
fendant to have obtained an erder of survey 
from the Spanish government, on the 1st May, 
1799, and that a survey was made by Pintado 
in 1808. Both certificates covered the disputed 
premises, ‘There was judgment for the plain- 
tiffs in the court below and the defendant ap- 


_ pealed. 


Bradford, for the plaintiffs. 
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- OF THE STATE OF LOUISIANA. 
points. 


because he has a written valid title from the 
Spanish government, and the plaintiff’s is only a 


~ donation. claim, acts of congress of 3d. March, 


1819, 8th May, 1822, 26th ar 1824 and 
4th May, 1826. ) 
Claims founded on any order of survey, re- 
quette, permission to settle, or any written evi, 
dence of claim’deriyed from the Spanish autho- 


rities, have a preference overthe donation claims 


of the actual settler, U. S. laws, vol. 6. 431, 
vol. 7. 101, 310, 461, U.S. land laws, 758-9, 
823, 880, 905. Because he has a plot of sur- 
vey made by a Spanish surveyor, and which 
appears to have been made in pursuanceof an 
order of survey from the Spanish authorities. 


King & al. vs. Martin, 5 Martin, 197, Hooter 


vs. Tippett, 8 Martin, 637. Larches vs. Gon- 
zales 11 Martin, 207; ; Litchworth vs. Bartells 
Ath M. n. s. 136. 

Because he has an order of survey from the 


- land commissioners showing the locus in quo, 


which is necessary in all cases of confliction, 
and this the plaintiffs have not, acts of congress 
1822, sec,. 4, vol. 7, 102 land laws 824, 


‘ 


Downs, for the defendant, ages te os 


Hicarms & at’ 
1.. The title of the defendant ia to prevail, McMrcxsi: 


a 
- 
4 7 
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“eh. 0 ui 
oy 
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March, 1880 
eed 

Hiacins & ai. 


08. 
McMi¢xen. 


~ the defendant in the sale, and further claim. 


' damages at $400, ‘The court confirmed this 


Where both cer- 
tificates issued 
.under the same 
act of congress, 





CASES IN THE SUPREME COURT 


The plaintiffs must make ouit a better title than 
defendants, otherwise, they cannot recover, 
Martins heirs vs. Gardiner, 5 Martin, 662, 


Porter J. delivered the opinion of the 
court, This action in its commencement, was 
a suit for damages brought against the defend. _ 
ant, for having caused a portion of a tract of ! 
land to which the plaintiffs claimed title, to be 4 - 
sold at-sheriffs sale, in satisfaction of a judg. * a 
ment which the defendant had obtained 
against one John Lawrence. An answer 
was filed, denying all agency on the part a 





ing title to the premises, 

The cause was submitted to a jury on these 
issues, who found a verdict in favor of tie 
plaintiffs, for the’ land, and assessed their 





ry i 


verdict, and the defendant appealed. 


The titles under which the respective par vy te 
- tiés claim, cover the same land, and we aie "7 A 
therefore under the necessity of examining 7 oO 


their relative superiority. 

They are both ‘donations from congress. 
The certificate of the plaintiffs is dated the 
Ist August, 1825. ‘That of the defendant on 
















wthet intvey #t which the parties ie noquired 
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ae contained in'the-several’ reports of thie, = 


“ders of survey, requets, permission to settte, 
: “find other ivritten evidences of claims deriv- 








purport 10 be; iaidih peed Ab oat ee 
of congress passed on. the Sth: May, 1822+ * : 
ee ate 



















‘the United Stateas ¢4 2! oa 
The plait ceria tor ix hinied 2 
_ aiid forty acres, the claimant being din aéndal eit, we 
_ ‘settler, and-so repotied by: the comthissionér “ , 
~ iWhis: teport of’ “abtial séttlement dainié, “*- a ae 7 
that OF tHe defondiane it fortwelve hnndred GES fat Se ua 
and ighty ‘acres; and lis title'is confirmed pas i 
d donation’ claim: ‘Phe certificate alsoteai@e <P 
the defendant to havé"obtained-af order OF 
survey from the Spanish government, onthe cs : ‘ : 
bio? May,. 1790, aid tha a sabe vette ae 
by Piiitado, in 1808." eg toner iI OF 
‘The sevond sectibu aPineeat of: 1624; aii? 
dev whick’ these céttificates issued deelates;. 
# Phat all the’ clainis reported as aforesaid, 








registets and tectivers, founded: on 6r-: 


ed from the’ Spanisti authorities, iehich o 
bi the optnton Of the registers and 
to ‘Be’ confirmed, harm i ona : 


VOLT 












a " Ppovidéd, ‘Phat she. confirmation of alle, ZB 
Hagarmerttsts aig: ‘¢laims’ provided for: by-this-acty shall, 
=, amount only:-to a telinquishment foreveron 
aah nd ~ the -part-ef, the: United States, of any clap, — Be 

hangs ~ whatoyersoshe taotof land o.coufirmer :. 

+ i dem eto de 
_ Wel te, infebdipnh ioeneg, hs 
__~. By the, shir ection, nudes high, aga | 1e 
the plaintii. was givet, itis enacted “That | 
every, person, or his or her legal, represenia- 













a ane tive, wheré claim is comprised i in the lists or : 
; : '~ pegisters. of, claims. reported. by. the regi 4 
e ters and reeeivers, and the persons em ed é 

$ : in:the list ‘of actual ~settlers-or. sheir, legal re- a 

hes las ae. presentatives, not having any. written evideugp’ é 
—”* aifygldimny. reported, as aforesaid, ‘shall, when i 


- itappears by.the said. reports, or by:the aid q fF 
lists, that. the. land claimed or settled on, had ; 8! 
been actually inhabited, or cultivated by ‘such 








_ person or’ persons in whose right he claims, | 9 

" mor before tbe 15%h day of April, 1813, be 4? 

entitled toa. ‘grant for.the land so claimed z 

: or settled .on, as. a. donation >—Provided, es: 
That not more, than: ohe tract. shall be thus bm 

granted to Rany one person and i bepmne ced Pr 





as 











ie @ idand of New Orleans, ‘approvedon"(hd'Bd. 


| the donor hg fats § proper . fe sft io be merlin 





: must never be Ibis sight of in eli cata oa - 
of this ‘kind, thatthe: acts of congress inre- ‘The. atts ‘ef 
| lation to actual ‘settlements jn’ Florida, an- = Sononaecee 
: supported by written evidence of claim, doupionds, insup- 


provision which confers on the plaintiffs a cognize _ titles: 

















© sg land’ wae tan coarn mre 
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, nee oi i” ln mint meth hock: Aan 


tee from: amy ot tend 


tions” fons’ the® governmiént: ‘of the’ hited ment of the Uni- ° 





ted States. must 
States: ’ “We- ‘there carhit!46° this ‘conctision, take aw sin 
iat the orides Yhtst take them ni subject ‘Yo all cae 


thet ‘burthens, conditions, andi imitations, whieh‘ thought roperie 
B a +s ee <b 


“That opinién 18 dele ert i soery it i 


Passes x5 clams in 
ed by written 
of 


not recognize titles ; they imake gifts. The. -evidence 


claims, do’ not Tee. 


right tothe land, now sued for, annexes as a? 
























sat with’ epsts in both Sade 












CBR IN, ‘TH SURARME,COURT 
Peepers the property 60: granted, f 
shalknat, have been. claimed or. recognined 
"onde tha: paceeding sections. of the: act 





peton who whether a person who ‘bas: no title'to and, j 
‘zm oa elalegdecange from the-owner, forel- § 
s oatey ling ita the property. of «third, person; and 


a 







** the imore.statement of the, quéstion,showy, 


abi it must be agswered in;the. negatives, 


. Phe’ ‘opinion, 1 we entertain gf. the validity 
Nef “the, title of the plaintifls, dispenses with 
“an examination of the Norlous questions 


a i e arising on the: bills: of creat with ech 
ete the record 'is loaded. . wt 


Tt is..therefare ordered, “adjudged, nad 1 
detzeed that the judgment of.the district 


ign ‘court be-nnnalled, avoided, and reversed, 


‘and it’ i farther ordered, adjudged, and 
_ decreed that: there be judgment for defend. 


* ie %, it ee 


t | 
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Rp an. from the edurt of ptebatdl ofthe | 


iio oe y veto ea eh: 






‘Aefendant'as ‘cate atthe ceo Wiis 


Wilsori, deceased; tht amownit' of a promisory 
fdte, drawn by Wilson in his ifeticneyintivee 
of Durnford, atid "by the latter ‘ravisferredite 


the plaintifl “The petition concludes’ witha - 


prayer’ for jadigment wigainst the defediciint; it 


his capacity of cdtator, “and in the* “evétitsof a 


deficiency of aasets, yea 


the defendant personally, for havinig wasted ‘the 
suécession, and having acted“és ad min , 
or curator’ de’son tort.? “The'ahswer of the de: ga? 
fendant alleves' that the eétate of Nicholas "Wil. a 
son never was vacant,'and that rio curator coitld | 
_ legally ‘be appointed ta'the: samec ° ‘That ifthe . 





defendant ever was appointed curator, ‘the ‘said 


appointment expired befote the institution’ of gg 
the ‘present suit. ‘Teappeared from the docu. 


mentary evidence introduced, that in October, 


ne 
‘Se Peete. 
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On. Senha shisduseninenss the-wide 
owy by % petition ‘90 Ate: oamnet.of  eobatity ; 
__ Whived. ber. right of preference tothe adminis. t 
~ teniicnepfeheestate, ancl: onthe same day; Joseph aa 
-Exwin, was appointed: administrators. Qn the | i 
_ Uthofdaly, 1896, Ervine psig 
» tained bis dispange from the administration; and e| eae 
on the dth.of September,,1896, Spraggins, the | 
" defendant, recelyed leads. curatorship.. Oe | 
"the, 4th, of May, 1827, Spraggins.applied:to-be | 
. 
1 










-— discharged from.his ouratorship, on the ground: | 
Be tres rte Wilson, was not vacant 
aie ss Bsoiolngeeae. ‘On the 28th | 
raping judgment agate deferdritin the nan ye 
fier above stated,:and opposing -his discharge, | 
-Thécourtof: probiites decided that the appoint.: : | 
‘ment of Spraggins. was ‘illegal and void, jab é ine 
itio, and discharged. hint. and his } sureties froin 
all responsibility... F om. his, sane al 
Piagith appealed... 











«Porter, for appelinty- urged. the following 


348 et “sneha Mets, “phly howiusjonib aalll % 


CS ee a Oa) ae 





‘dpimmnnmiasatiisiammaigs: 


ine such: casesyi asinignaliik! ie 


jurisdiction 
fv, The judgeja gue. erred in-deciding fhat 
the: appointment of Samuel: M. Spaggins.ag 


curator was ab imitio void, for the: reasons given, st 3 


> 
peanengeon 


! hd 
nein ak oReh th tie sae 


THEW! 3, ‘daivotéd the eat ot ie 


abet ves 


THis scout sake tna 
nda ii his ehpadity’as curator, to Ubhaih ~ 


| judgment; rendéring thestveession which tie 


represents, ‘fiable'to pity and satisfy the plains. 
tiffs dWemarid; and also, to obtait’ A deerée 
against “hith: personally, onthe evet of the: 


property “of thé estate of Wilson, being ia- 


sufficient to’ pay all just aims‘against i it, as a : 


having iNegally adininistered the, stecession 
of the intestate. . He ‘denies evér havitg been ’ 
curator, 'fegally appointed, “gna that. if he © 
éver was such, he: ceased to be before the 
— rof the sete —. bared court 
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CASES INTHE’ SUPREME.COURT 
pe er i the pleas of the. rnd? 
and discharged the defendant from. Midd 
iy “woes ratorship, and refused: to hotd. jurisdiction 
ba Smee of tho, cause, jad pacencanemesi? | 
i. Thigpen tbnienitence pte amg. 4 
“that Wilson died intestate; tearing, at- hig) : | a 
death; a widow,and several children, regi. 
. ding/in ‘the: parish ‘of. Iberville 5:the former 
accepted: the. eominunity:.9f° acquets and 
bie yeie ‘gains, ‘and in that right, claimied-one-halfiaf | 
es the estate, teft al the decease of her bus (|) 
“ e Wand, and caused the other half to be adju, Re 
ee _.’ digated ‘to, her at the appraised yalue ofthe — 
Ries oe » idventory, and ook upon, /bepselfto. manage 
. aS «the estate of-her children,as caratrix'ad boy. 
he * nay of one, and ag. tutrix of ‘the;others, who 
\.. were aminors;. vunder. the age of puberty, |, 
he 2 “Afterwards her father, Joseph Erwin, by lier 4 
f ' consent, was: ‘appointed | ‘administrator ‘ of , 
2 ie Wilson's succession. He ceased ordeclined) | > y 
to, act in that: capacity: was discharged by, 
the. court of probates, ° and Spraggins, ap. * 
| pointed chratot; as. ofa: vacaiit estate, This 
last appointment was clearly illegal, as the 
heirs were:all presenti in the state.’ _ Under t! 
pretence of having discovered the illegality 
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¢ ep a defendant has not prayed | below for, relief 
against his co-defendant, who, was brought in only as 





The court of - 
probatcs may dis- 
charge a curator 
irregularly a 


; i dame ..¥ vA “ 
him, and we think properly. inevanaie ‘pointed. nit 
ment being ‘originally illegal, was rightfully so. tort, 


may be Tan 


avoided; «it was perhaps; void; ab dnitioand? bi. to creditors 


waste, but 


| pe ooisequently be: was never 3 legal repre- thet: ls against 


him must 


 gentative,of the-estate which he ondertook brought in courte 


todminister... As.an‘administrator -de gon dicts 


* tort or anintermedier,with Wilson's: estate, 
he may be answerable to'creditors for waste. 
“But=thoge ‘pursuits against him, must take 


place’in a court‘of ordinary jurisdietion.> «,. 
tt is therefore ordereds &e: that the judg: , 
ment.of the: court of — be affirmed 
with costs ees , bas 
oan _ as: ¥ sis f 
a PARKER. RIGHARDSON. 


regards “any interest he might have in fhé préinises, 
the sale of which wpe 8K ‘for, he cannot have any: 
on the appeal. ° 3 z 
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66 CASES IN THE SUPREME, COURT 
hasan, Dicric. oo ARRAL fiom, the court.of the. first district, | 
e. =o Qeniy “action was" brought® to'Yécover foi : 
‘a nti the” defendftit' fifteen! Thutidfed Wollarsy “anette | 
SS BS OF GE GRE HE in "SABSANEE” 8S follow 
ee “Bya contragt ‘entered into with Fiske, ‘the 
‘agent of die defehidant (Who owned‘ lot of the 
’ ; +: “the” plaintiff should 
fl it'tip, ‘Wr eorforeiey with the Police regula: 
ORS SF the 'éity afi suburbs! of New. Orleatis, 
for which he'was to:recdive the pried oF fifteen 
Hundred dollars at the expiration Of one yeit 
from the date of the contract; “provided he pros 
- duced'a eertificate from the city surveyor that 
~ the lot was properly filled-ups'and'it was further 
A agreed ‘upon, that if the sum: wag not punctually 
it paid, interest was to‘be charged at the rate: of ; 
) ~~” ten per’éent.,.the: plaintiff for-security retaining — 
_. alien upon thelot,’ The plaintiff prayed judgment 
for'fifteen hundred dollars, with interest —That 
_ the lot might besseized and sold. to.satisfy: the 
judgment—and that the heirs ‘of Géayier, who | 
presented a claim:.to the.dot, might, also’ be 
~ made parties tothe suit.’ The defendant: in his 
7 | answer denied: getlerally the allegations in the 
| petition, and the’ heirs of Gravier answered that 
ag ete . they were sole owriers of the lot, and in posses- 
we - sion ofthe same—That if the plaintiff had filled 
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‘OF THE STATE OF LovisiANA: 


no remuneration; but’ “em itt 
damages. eomunupeelinnam 


mental petition; ‘averting ‘that the’ Work “apne 2 tARBION. 


upon the lot. was ivorth fifteen hundred dollatiyi* 
and prayed:that, upon: proving thisfact, judife ° 
ment might be tendered not only: against Rich: 
ardson, butalso against the heirs of Gravier for 
fifteen hundred, dollars; iibrdtarneseteatipolty 
tedin the: combratite:s/ st. suit “yabtenm sy 
The: hinilipsadncedrin: evidences Ast, the 





ceitifioate. af the’city. surveyor, thatthe lot was 


filled up in confotmity to’ the. police: regulations. 
2d, The..contract,.betwecn,Fiske and himself, - 
stipulating to pay fifteen ‘hundred dollars,..and ~— 


_ proved bbs ar. work was: woh that 


sum. 

,The court below. gave ppdgnethe a the 
plaintiff for, the amount, claimed, and decreed 
that the defendants interest, in the lot, bees 
and sold: The defendant ‘appealed, _, 


sala for appellant, Grytie for eran 


Miuns, J. delivered at “March - ‘term 
1829, the ‘opinion, ‘of the, court, a ace 
tion, like that of Parker vs... Walden, 6 
Martin, n. s- "713, is brought, on 8 contract 
between the mayor ” of the city ‘of New. °’ 








ra Diattet tes hp asin 
ww adjudicati to the latter of the filling up of the 
dan’s lot, The plaintiff further 
Reesor, alloges,. that. Fiske,’ the defendant’s agent, 
Tey | promised .to pay: therefor, within.one year, ; 
‘ fifteen bundéed: dollars, with. interest at ‘ten ' 
: per cent..if not/punctually paid, the'defendam 
a NC SE HNC 
that the Jot was-rightly filled.up. . 
Aerineecing hat tiesnalecmmpibi 
itd the certificate produced, the petition eon. 
. naan may 
_. “Ihe cited; the lot. sold, and that-the heirs of 
ijl en an heteeeteetayee 
ulso-be made parties. =". | 
| The defendant, Richardéon, plod i 
7 general issue, ee 

‘The heirs of Gravier ‘ited the wii of 
the lot, on the ground of the plaintiff having 
acied without authority, snd being <a , 

. no pfivilege on the lot. y's 
: ‘The court gave judgmens forthe plain 
The defendant, Richardson, appealed. w “ 

” His counsel urges, that the. part ‘of “the 
judgiiient- which: condemns ‘him. personally 
and exclusively is “erroneous, becatuse ‘the 
work alleged by the plaindtt to. have been 






























the value f the work. “ & » Srdenp enndes 
It dogs. ‘not-appear-to us that the district ba 
¢ ounnetid;: “Fhe appellant, a defendanithe- Maes hie: a 
low, did not pray: for -any ‘Pelief against-his. fondant hes-not * ~ 


| Praped ‘below fo 
f |  codeferidants,. who were: brought inyoplpas fol genet hin 
5 regard. to .“any.--interest: “they. -Inight:.have ~ pga » 
ze against. the lot, the sale of which: eee be 





| tis: therefore’ ordered, adjidged and: de- ee 
creed, ee meses d prayed = 
be afemed withrebsts ogi; = er 
wy "Seebig een . ; 
\ ‘A sleciage satin a0h ‘the applica- 

tion of . the, — Richardson, seal 

- Marcy 1880, oo Xe Yasrisayt? oat t 

“— ae ¢ , ‘ 




















- detatided by the plaintiff ih edhsequence of 
- allegatiogs”on: their part, ¢hat they are the 
" Gwnersand:pogsessorsof ‘the ‘lots of ground 
. ‘which ‘were filled up by. the appellee, Parker, 
who sines 1 recover the value. of the: ‘work 


om __and:labour by:him performed; in the'exect: 
vs *Y gonirot ols contract or-agreéinént to filltup 


te ji lots; entered: into with the defendant 


, aneen tenga ind the 
© ery ins ft Ratton!) je te 
We are'tnable to perceive any good rea- 


: 5 ra sons why: the original: deferidant should com- 


-. plain, because judgment was, not. rendered 
agairist the parties, “who. subsddpiently inter- 
veried in ‘the ‘caiuse.” The supplemental peti- 
tion and. answer of" the heits of Gravier crea- 
ted @ distinct issue between them’ ‘and’ the 











_ pears by the evidence. of the causé)-to pay to 


he bound himself. personally, and burthened 


=_— SO ee ee ee ee. ae re ee oe a, 


plained of the decree-af: thé court below, in, 












enipenee hpgpipeh yc 
ecco ¥ . 
nditions rate oa a 
(and, which, have: heen-performied) a8 ipo 4 





him fifieen hundred. dollars, .with interest st 

the rate. of ten, per cent perannum after: a | ‘ 
certain date, the: payment 6f whieh, waese- oo - 
cured, by a lien stipniaied on ihe lotaavhich © : 
were to be filled up. «Now by’ jhis ‘contract: 


the. propérty’ with shiceies oF morigage tg. |. ae 
the extent of his tight and interest therein... : 
‘The judgment, of the district court touches 

no niaiters’ ‘except’ those’ ‘whieh “arise | ‘phitof tie 
this. contract andthe pleadings DewmeoaBar- 

ker and Richardson--. /Tt.copdemin the late i 
ter personally. to, thie ‘payment ofiali¢ngtign - - Pc: 
expressed. in, che. agreement, and sabjéoty hig ci ea hc 
interéstiin thelotioybe ‘soldanjgatisfueoweE 
the judgmeit.;. ‘The pléinsiff might; perhaps, ngs 
with some setnblanite-of justice, have “eam on, 










Rot ordering thé lot tobe sold’ ‘absolutely on 
the suit and: issue between im and the heirs 
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osieiyen 39862 $9: Hots sears pakta’ Soh) 
“Arraa, fon he spat, oi eat die 
ge athe entetor (oF the last will and testarhit 
+ of thie{plintfPp mother congoitly withthe 
_. the phintif’s. gusedian; séid.tp Stephen Minor, 
" ca tah Ap Istl,)2 house and lath 





Sao ancinitets two thiow | 
nd, four, bondeat eral. ‘ddlats ad 
eg te taht two: thousand ‘sixty 
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bi 


dollars and-seventy:five cents;. tobe paid:when ap aat 


the vendors-should raise a mortgage existing ew) 


upon the house:and Jot. for, this sum. ;, it bring 


drovenrs 


. 
8, 


understood: that, if the, mortgage shouldbe Mu¥omdrat 


raised within a year, the, purchaser, should have 
the whole year to pay; and if, the mortgage 


should not be raised within the year, the pur- 
cliaser was to have thirty days ‘to payy:after 
notice of its being raised.. The mortgage was 
raised on the 9th of Febréary; 1829, and this 
suit was brought to recover froin the deféhidants 


(who are heirs of Stephen Mindr} two thou- 


sand sixty dolfars® and seventy-five cents; the 


, balance of the purchase money, with interest 
from the 19th of April,. 1812... ‘The ‘Acfendants . 


in their answer plead ‘a tender of the sym due, 
but denied that: any interest was,chargeable,: ity 
It was admitted. ‘that; in 1819, the..small 


building which was onthe lot, was replaced by 


two three-story brick buildings, which cost 
Stephen Minor twenty-four thousand doflats ; ; 
that the-sum dite by-the act of sale, ‘whenever. 
the mortgage was raised, was, duly ‘fendered 
within the term stipulated by the act of sale, 
and it was only the interest on the sum which 
the defendants had refused to: pay- The plaintiffs 
proved that the house and fot, at the time of the 
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Bait. wood have rented er acumgnne 


See Phenyl 


| "The' court ‘below: gave judgment for ‘the 


Manon & as. phan tiff for the amount chimed, with interest 





from the 19th a 1812, ind the defendants 
2 ne ape : 


Pier, for seta vhs 


"There i is, epror in “the jndgment of the Pa 
trict court, for i interest can only, be charged on 
the’ price : after it ‘becomes due. —Ol C. Cp. 
268, art. 46, | Hepp & al. ws. . Ducros & al, 3 
Mart, f, 8 pe 189... : 


Att, 8, of ‘the old Civil Code, p- 360, in- 
tends to’ provide for ‘cases ‘where the price is 
due, and not to alter the = law. ' Roiee xin 
Presumed. ) 


This is as waders interest; ahd thereare 
but two kinds known, legal and conventional. If 
it be legal, at what rate is it to be charged ! It 
is not provided for by law. The legal interest 
“is fixed by: the laws of this, territory, to wit :— 
at five per cent. on all sums which are the object 
of a judicial demand, and six per cent. for the in- 
terest of sums discounted i in banks.—Old OC. 
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OF THE STATE OF LOUISIANA: 


art. 32, p: 408:+2A price, which eee “iealeo ne 


is not the Chject: of a judicial: — 


' ‘ 


“Dennis, for appellees, : 


‘ * 


., The only’ point: which divides the parties 
i she question of icant: ‘Theappellee main- 


tains that there is no error in the judgment be-~ 


low,. because interest is dug by the Old C. C. 
p. 361, art. 84—p. 271, art. 53—art. 1652.0f 
French Code—Pande’s Francaises, p. 105— 
Poth. Conde Vente No. 283,284, 285, 286-— 
Jurisprudence, Code Napoleon, vol, 14, p. 351 


 —Journal du sian vol, 34, p. 45. 


Martin, J. deliv ered the opinion: of. the 
court. . The plaintiff: states that a lot of hers 


was sold by the testamentary executors of her 


mother, from whom she jnherited it, and her. 
guardian, to the ‘ defendants’ ancestor, in 
1811, and the premises being incumbered by 
a mortgage f for a sum df about two thousand 
dollars, it. was agreed that it should be re- 
tained by the’ vendee during one ‘year, and 


Sormems 


Motor tera. 


then paid, .if the mortgage’ was canceled, 


otherwise within thirty days, after the vendee 
received notice of the canceling ; that a 
period of nineteen years: had name before 


+ 
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Basar Dini the, morigage could be canceled; and notice — 


\“ervm/ _ being- given.to the defendants, thiey..becamie | 
eae bound to pay. the said sum, thirty days there- 
Mixon&4% after, with interest from the end’of the year 


following’ the: sale 3 the property ‘sold: being 
productive of fruits, i ite afr annual rent; ye 
being a house on it < Pan ete 
The defendants ‘pleaded ‘a sain ta the 
thittieth day after notice) of the sum, py 
ing-any-interestwas due: 3 - 
The tender was aidmitted—the plaintif had 


judgment’ for the: ‘principal aud interest from 


the.end of the year following: the sale, ~ The 
defendants appealed. 


. "The appellee’s counsel’ has contended that 


a vendee of property producing fruits, owes 
interest from the day of, the'sale, even when 


‘he has'a ternr for the payment of the price,” 


A nuinber of French authorities have been 
producéd which establish this proposition, in 
its fullest extent. Poth Contra de Vente, with 
Bernard's notes,n.283-—6 Pandect’s Fran- 
eaises on art. 1652 of the ‘Napoleon Code— 


_Muleuille on’ Domat; Vente, tit.2, sect. 363 


4+ 1d. interest. 5, 14,—6 Toullier, 681. 
The articlé of the ‘Napoleon Code, 1652, 
has been literally copied in our code of 1808, 
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360, art: #84. “The buyer owes intereston swe Diet 
March, 1830. 


diileitn:emenbaesindsenpes sete, DD saapinigr 


— 


/It is not. extraordinary: iicahecnniein of Minow Bat 


this state should give. different opinions from 
those of the courts. of France, enan_ article 
copied: from. the Napoleon.:Code in , ours. 
The. Napolean:. Cade inrodaced an entire 
new. system, and abrogated all former’ laws. 
The confused statein whieh’ the civil.laws. of 


the country, were plunged by, the effegs ofthe ; 


changes which happened in its government, ! 


having ; rendered it indispensable to. make 
known. ‘the laws. which. had .been preserved, 
after the abrogation of those which were con- 


trary to the constitution of the Uniied, States, . 


or irréconcileable with ‘its principles; and to 


colléct them’ in ‘4 single work, which might - 


serve as a ‘guide for the decisions of courts 


and juries, ‘without recuring to a thuliiplicity 


of books; which, _ beitig for ‘the most- part 
written in foreign languages, offered, in their 


interpretation, inexhaustible soutces of litiga- 


tion—I1 Moreau’s Digest, 220. ° 

In giving their sanction to our code, the 
legislature abrogated: only stich ‘parts of for- 
mer laws, as were contrary to, or irreconcile- 
able with its dispositions. Id. 224. 
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Baste District. Pothier, ‘however, who: wrote before*the. 
wa-~w Napoleon Code, has expressed: bis opinion 
[ Jrovertws- against the position of the appellee’s counsel, 
Menem & at. and teaches that the ‘yendee of land, whio has 
a @elay to’pay the price, owes no interest in 
the mean while. © Hevcites in’ support of his 
conclusion, Covarrulias, a Spanish writer, °° 
In examininig, therefore, the pretensions of 
the: appellee, -we have entirely | eee 

the opinions of French writers, : wi 


“According to our laws, interest, in con- 
thats to pay ihoney, is the ‘measure of dama- 
ges to be’ paid’ ‘by the party who - neglecis to 
coniply with his engagements. —C. Code, 270. 


aaa " These damages are due only ‘when ie 
eS debtor has delayed to comply with his obli- 


fruits is sold on 


credit, the vén- gation, except when the thing which the 


dee owes no in- 


ng ieee mi debtor had obliged himself to give or. do, 
— could not-be given or done only at a certain 
time, which he has suffered to elapse —C. 
Code, 268, art. 4. Hepp & al. vs. Dueros, 
3 Mn. s. 189. By construing, therefore, the 
article 84 p. 360. of the Code, we conclude 
that the vendee of land is only chargeable 
with interest after a delay of payment. —Po- 


thier, vente n. 28, 286. 
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|The Digest’1, 19}°13, 620,-de‘ actionibus Reiners’ Dist. 


vend. et empt.on which the provisions of the aie 


Napoleon. and our. Codes are evidently seieee , 
based, applies to ‘such cases only, ia which ‘Mro= & ax. 


the debt is payable, It is so understood by 
Rodriguez, 7. Digesto Theoretico. 

Interest ‘is with us either ‘conventional or 

In the presént.case, as s there i is nO conven- 
tion, légal interest only can be claimed, Our 
laws know but two rates of legal initerest- 
That of ‘fice per cent. on all sums that 
are the object of a’ judicial demand; six 


per cent. on ‘diseounts in banks,—C. ° Code 
408, art. 32.' Now’ the money claimed by 
the plaintiff i in ‘this’ case was tendered as . 


soon as it became ‘the object of a judicial 


demand, as soon as:it was payable. 
’ Generally speaking, interest is not due 2% 


fore a demand: pon oy Code 270, art. 53." ‘But 


where the law makes them accrue of right; id 


est, as in the case of'a sale of a thing produ- 
cing fruit, they become due on the. delay, 
without any previous demand or'suit, And 


this is the only difference between the sale of Pe 


such.a thing or any other. 








JAfarch, 1830 
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In sales ona eredit, the vendor always re- 
* eelideial higher price than on cash’sales, and” 


-ig-regalatediby thé-extent of the credit!. «It 


would then be absurd :for him tb expect in’ 
terest sill theperied of credit ig elapsed." Many 
consider: a sale, with interest’ from: the ‘dé 
livery, as a cash sale. The position that in- 

terest is demaridable before’ the day. of Pay: 


ment, is absurd. AE ~ 


After that day, if the debtor be cetnethind by 


_ the act positiveor negative of the creditor, 


or if the latter withdraw or conceal himself, 
the debtor i is not in fault, and owes no inter- 
est. or damages. His obligation to keep the 
money ready to be paid ¢ on demand, prevents 
him fron parting with it to make it produce 
interest, except at his. own risk. 


In a late case, in. the western district, 
Miles vs. ‘Odin by al. 8 Martin N. 5. 214, 
we held that Brent, the vendee of a number 
of slaves, i in whose hands a creditor of the 


. vendor had attached the price, did, not owe 


- any interest during the pendency of the suit, 


although the judgment was protracted for 
several years. See also the case of Boutu- 
ny vs. Ducournau, 6. Martin, 657. 
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OF THE STATE OF LOUISIANA... 


It is therefore ordered; adjudged. and de- soe | 


éreed, that the judgment of the. district. court: 
be annalled, avoided. and reversed, and that Frain 
the plaintiff and appellee receive from the de- Mano 
fendants and appellant the sum of two thou- 
sand sixty dollars and seventy-five cents, the 
plaintiff and Appellee: paying costs in ti 
Gonrte, a . 


3 


; — . ae . . 
 REMBERTON, ‘grass han 

A judgment not-against defendants jointiy at ‘- 
erally, is a several judgment... oe 

“ApreA AL from the éourt of the third dist, 
the judge of ‘the’ eighth presiding." a 

By a written instrument, dated in“1813, ML. 
V. Folkiél acknowledged to have’ received of 
the plaintiff, district: paymaster, one thousand 
dollars, for which he was accountable. Folkiel 
died. in 1816, leaving . Rosalie, his -wifé,. sole ; 
heir and legatee of his. succession, She died in 
1817, and’ the- defendants, as nearest of kin, 


- inherited her estate. This action was brought 


torecover the sum acknowledged to. have. been 
received of the. plaintiff by'Folkiel. ye 
The answer alleged that, subsequent to the 
date of the acknowledgment, a settlement, took . 
a es | lc tie 
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rat, place between the: parties, when 4: blanet of | 


eighteen hundred dollars was found to bedué 


penigtvon by the plaintiff to Folkiel, which the defendants 
@nase & 4. claimed inreconvention, Nicholson, a: -withiess 





for. the defendants, deposed that in’ May or June, 
1816, Folkiel handed to him an account against 
the plaintiff: for $1800, which ‘witness pre 
sented to the plaintiff for. payment, who lob. 
served that he would call on, deponent for the 
purpose of, effecting. a. settlement—that he ney- 
er did call on deponent, but retained i in his pos- 
session the‘account whith witness presented to 
him. It was admitted on the “trial that the 
éstate ‘of Rosalie. Grass, widow of Folkiel, left 
| sufficient property to pay ‘the debt in ‘question, 
which came: into: the poticasion of the defend. 
‘ants. We 
“y, ‘There was joilabei fon ibe vin and the 
defendants appealed. 

- Dineaa, for the plans made the follow. 
) ing points;, 
Ast. the ‘plaintiff had’ no right tosue, be-: 
ing’ insolyent, at ce time the action was insti- 
tuted. 

24,—The jadi have been against 


' the defendants, rare and nob as is | decreed, , 
jointly. | 
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of " » MartinyJ, delivered the opinion of - the. i 
1¢ ‘court. The defendants are. sued as the ee % 
ts heirs of Rosalie’-Folkiet, : heir ..of | Louis — ~ Pua: 
$8 Folkielyson an acknowledgment of’ the Casa me 
¢, latter that-he was accountable to, the plain- - 
st tiff for the:sunz- of one thousand dollars. — 
c They pleaded the ‘general issue, and»that © ~ eed 1 
b. since‘ the date of the ‘acknowledgment, a- ae at a 
he settlement of accounts took place | between = = * ak ; *" 
v- the plaintiff and L,-Folkiel, by which a cae 
IS- balance of one thousand eight hundred dol- 
to lars was found. . dug. by. the. plaintiff to» the "ie, 
he latter, The defendants eaimed: be said te. 
eft sum by réconvention.. Sa 
n, The plaintiff had jodgmeuttor. one s thou- , v 
d. sand dollars, with: legal iriterest.since the. ‘a 
i inception:of the suit, ‘The defendants ap, 
he pealed, 7% a 

| Their “capose) has signed as.error on 

‘ als ‘the face of ihe récord, . A | 
n- 1, That the plaintiff. ne a cession. of 

oi his goods, and therefore cannot sues 
ns 2. There’ ig: no evidence’ of the defen: 
nf dant’s acceptance ofRosalie ‘Folkiel’s 

succession, nor6f her of Louis. Folkiel’s. : 

- 3. Louis Folkiel ‘bound himself to ac: 
i count to the plaintiff ‘not in his, the plain: » 
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Bastorn District. tiff’s, capacity, but as permeates of ry 
March; 1830 
wev~w United States. i nat! 
ammeeoe 4. The judgment .ought to have ee 
Gnas 4 against the tobias peeenns cand: not 
7 jointly. 

I. The first araigument i is not oma 
on any thing alleged, or. prone on the re- 
cord. is yn ! 

II. The defendants sesemiiei immedi- 
‘ate heirs of L, Folkiel. Their plea does 
_ not deny their- capacity of being sued as 
suichjand they themselves, by reconvention, 
claim from'the plaintiff-a sum which can 
no otherwise be due to iad bat as heirs 
— of L: Folkiel. ° 
IIL. It is true the plaintiff has. the additien 
of paymaster of the United States given to 
him in L. Folkiel’s acknowledgment, on 
which the suit is brought ; bat this appears 
,to us a mere description of his person, and 
_. Folkiel does not appear to-have sustained 
‘any official charaeter which might induce a 
proof of. presumption that the soknowleiig: 
ment was an offiial one. 
ini judgment IV. The judgment i is not against the de- 
Sipe not jointly fendants jointly and severally, it is therefore 


and severally, is 
5 eG several judgment. 

















‘OF ‘THE STATE OF LOUISIANA. 


-ltis therefore ordered; adjudged and de- 
creed, that the judgment of: the - intent 
court be affirmed with costs; | 


f sa »! 
¢ ‘ Z a 
’ 7 ‘ 
” 4 ‘ 
4 ‘ : “ 


‘LARALDE & AL. pe. DERBIGNY. , 


A Sadana against a curator is evidence cai his 
surety. 

‘Before the code of 1808, on 4: partition, coheirs 
had’ no legal montgase on the oor allotted, ‘to 
them. pits ducts - 


. Cr 
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Eastern District. 





See 


. Oe, 


Diluueny- 


Appear front the: court’ ‘of the’ first aistret. | 


~ ‘The petitioniers stated, that inthe year 1820, 
B. Lafon, by last will and testament, bequeath- 
ed. to them a legacy ‘of. twenty. ‘one thobsand 


dollars, “That Jean Pomerat and Jean Gravier, } 


were ‘appointed his executors, who, ‘i iit that 
capacity disposed of the tegtator’s property, 
amounting to a considerable ‘sum.. That in 
1823, thesaid Pomerat was ap pointed their cura- 


torvad bona. That Gtavier, became his surety, - 


and to free‘ his estate from the effects ofa gene- 
ral mortgage, did specially mortgage'a lot onthe 
Batture, of which the defendant is in posses- 
sion. This bond and mortgage was subserib- 


ed and recorded-on the 26th May, 1823. It, 


appeared from the testimony, that this lot form. 
ed part of the estate of Bertrand Gravier, which 
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March, ae 
td 
‘LaRaupr 

& AL. 


at, | 
Dreasicnr.. 


- “petitioners having received no part of their leg. . 
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et. descended to Jean Gravier and his brother, ahd. 
was: sold at. sheriff’s sale, as. the Property\of 
Jean:Gravier, to. satisfy a judgment which hig” 
coheirs had obtained against him. ‘This judg: 
ment was recorded subsequent to the special 
mortgage in favor of’: ,petitioners, ‘and at. the. 
sale, the defendant became the purchaser. The 


_ acy, Gravier,’ being insolyent,-and . Pomerat, 


dead, provoked the appointment of a ‘curator, 
ad hoc to his absent heirs, against whom they. 


instituted suit, and recovered the sum-of four 


thousand five hundred. and fifty-four dollars, 


which for want of -Propetty of Pomerat, they ” 
sought to enforce by the sale of the lot specially 
mortgaged to them by Gravier, his surety, 
The answer of the defendant set up the follow- 
ing grounds of defence. ee 

1. That the mortgage given by Gravier as 
surety, of Pomerat, in his capacity of curator ad 
bona never had any effect, inasmuch as Pome. 


rat never received i in said capacity, any money 
belonging to the miors. 


2. That the mortgage of the petitioners 
could not have been given to’ the. prej judice of 
the coheirs of Jean Gravier, whose proper- 
ty was tacitly mortgaged i in their favor, for the 


x $ 
af 
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“payment of their shares of the estate of the late Eastern nee Haag 


Bertrand Gravier, a in -toto, to the wm 


Pes) +. Damaupe - 
‘said Jean Gravier.’ ‘: — .! Pa eae 


3.‘ That the moftgage. of the petsiones sup- Danstoiliy 


_ posing it to be valid; to the prejudice of the le- 


gal-mortgage of the said ¢oheirs. of Jean Gra-' 
vier, did not take effect’ until after the record- 


ing of the judicial. mortgage, resulting from 


judgments obtained against Jean Gravier, by 
his coheirs, in ¢xecution of which, the property 


held by defendants was sold... 


In support of these grounds, : the dcfendast 
introduced in evidence, the,record of the suit of 
Jacques Gravier, and others, coheirs, against 
Jean Gravier, and thie sheriff’s sale. to the. de-° 
fendants, of the lot claimed in plaintiff’ pétition. 

There was judgment, for the eniatinn and 
the plaintiffs appealed... 
Moreau Lislet,. and. Souln for the splits 
urged the’ following. points.. pa 

1. There was error -in.the judgment below, 
when-the judge ‘said that J ohn Pomerat, as.cu- 
rator, ad bona, and Jean Gravier,, his surety, 
were only answerable. for the money John Pom- 
erat, in said capacity, did actually receivé,.. 

2, The guardian of a minor, and his. surety, 
are not only answerable for the money the said 
tutor actually receives for his pupil, but also, 


i 
“at 
Ne 
Ls 
Bye 
? 








~ mx 


a for'that +he’ neglects, or omits to feceives"’ 
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cailse the’ tutor is bound to administer as 4 gdb 
father of a family, and is responsible for ‘all the." 
damages he might. have either prevented or ek 
paired by “a wise ‘administration—Old Civil 


_ Code, art, 52p: 68, | ‘Pandectes’ Francaisésy 
vol. 4—p. 583; on the 454, 455, and-456 ar , |’ 


ticles of the Code-of Napoleon, ' Digest Law, 
15—B. 26, tit. 7, Ulots translation, vol. 3 
p: 511. Rodriguez ‘translation’ of the Digest, 


vol. Janp.'63, Ferrary’s Bibliothica, vol. 9— 


p- 104, ‘No, 109. Thoulier, Civil’ Law,: vol, « 
—P. $75. Law Oth, tit. 16, of the 6th ~- 
: Seghers, oni the same side, nileet: w 

“1. "Phat: the cufator’s administration was not 
limited to'the tangible part’ of his wards estate, 
but that it comprehended abounden duty on his, 
part, vigilantly. to collect the debts due to hig 
wards, ahd to sue without delay, ‘such -of their: 
debtors as fail to pay.‘ “That the slightest ne- 
elect in-suing them, rakes him responsible for 
their eventual insolvency. ; 

2, "That the curator is liable, not only for 
what he manages, and what he badly manages, 
but also, for what he fails to manage, or admin- 
ister--8th Martin’s Reports, 449 and 450. Do- 





i 
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dius eols 1, Ta. 20:tit. 1 tees Sy:pdicdiend 8s 
Ancien. Denisart, vol. 3. -2d. partie, hs 
art. 59 and 61. Ferriere, dict. de prat, vol, 2. 
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eo 


p».731. Verbo Tutéut—Toullier, vol2, 


. Dansreny. 

tit. 10, ch. 2, sec. 8, parag. 2, no« 1203. 
‘Maren I delivered the opinion of the 

court. | Si 

This is an hypothecarydétion, by which 

the plainciffs’ sue for the ‘sale ofa lot, in the 

possession of the’ defendany mortgaged by 

Gravier, the: person under whom’ the defend- 


ant | claims, as surety ‘of Pomerat, ‘the 4 


plaintiff's curator, against whom the defend. 
ants have obtained judguient, | 
~ The defence’ is two fold;3. e. * 

“1, Pomerat, before he was curator of the 
plaintiffs, was executor’ of Lafon, who had 
left them a: legacy of twenty-one thousand 
dollars, ‘and had already wasted all his testa- | 
tor’s estate, when he assumed the curatorship, 
so that he never had any thing in his hands, 
as curator. . 

2. The defendant Waleboaed the lot-at'a 
sale, in execution of a judgment obtained 
against’ Jean Gravier,; by Jaques Gravier, 
and others, as coheirs with Jean Gravier, of 

vou.  . 12 oe ae >» ee 
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Bertrand. Gravier, had thereon. amo ; 7 


: anterior to.that which is now soughtto. he ix : 


forced. : 
There was seinen for the defend 
and the plaintiffs, appealed. “ 
Jean Gravier, and J.: ‘Pomerat, who had 


been appointed executers of Lafon, took out 
‘Ietters . testamentary, the former in-October, 


1820, and the latter in February, 1821... 
In March, 1822, P: Lafon, the instituted 
heir, brought . ‘suit against. the executors, for 
an account and. payment, and in May follow- 
ing, Pomerat was. appointed curator, ad _bo- 
na, of the plaintiffs, and gave his bond accor. 
dingly, with Jean Gravier, his co-executor.and 
his surety, who. obtained a decree of the court 
of probates, by which; in order to avoid’ a 
general mortgage on all his property, he gave : 
a special one om the lot, si since purchased by 
the defendant. - 
- The constituted heir ce judgment 
against the executors for upwards of twenty- 
nine thousand dollars, in April, 1824, and 
J uly, 1825, and on executions issued thereon, 
the sheriff returned no property of Pomerat’s 
could be found, and the property of Gravier 


_ that could be found, was s insufficient, 
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Pomerat having died in; the: meanwhile, 
re plaintifis had ‘a curator ‘appointed to-his 
absent heirs, against’ whom they: ditecied’a ‘ht 
suit, in which. they recovered: a\ sum-of four % an 



























; thousand five hundred and fifty-four‘ dollaxss 

and interest; which, for. wdntof property of wi 
t Pomerat’s, they.,now seék to enforce by the” |)... 
: ene + ate 
Fg surety. 


e It manele’ bie mathe. ‘distsiog court mci wa _A judgment »- 


te a curator 


The. judgment. obtained. . by. the plaintifis pee = 
against.the heirs of. their:enrator, is evidence 
that he received moneys 0: ats amount, The, 
. % 4. Tecord shows. Lafen’ s estateywas perfectly sol. 
me | yent, the. whole of: it came; or must have 
: come to the hands of his execusors, and Pom- 
erat, as one of them, was liable in solido with 
his co-executor, for. whateyer came to .the 2, 
hands of either—Civ, C, 248217% Nothing vk a 
shows the absolute. insolvency.of both Pom- oS 
eratand Gravier., On the appointment - of 
the former as curator; they were-both liable 
to the plaintiffs, and there is positive evidence 
on the record that Gravier possessed -proper- 
} ty; particularly the.lot which,the. defendant 
| afterwards purchased. - 
2. The second point was not acted on by 
the district court, but it is equally untenable, 
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meee Sage: It iwilhaged the premises were pont i 


we,  tateof Bertrand Gravier, which aesbenied ’ - 


taxauv®’ Jean” Gravier and his brothers, and 


& at. 


Daasienr, ttedto Jean, ity the partition of the estate = 


No partition is’ produced.: 

Jinwe code - Gravier’s ‘succession was opened in 1797, 

| tion, oo hie which took: place before the adoption of the 

mortgage na o- Code of £808, and nrust: be ‘regulated by the : 
one ofthem, — laws then “in vogue, The Parti. 6, 15, 9° J 

required the jndge, oft a partition against cos, 

heirs;ez’ officio to require them to give secute- 

ty for the indemnification of'such as might be 

evicted of their parts.’ ‘This is riégative evi- 

. dence, that’ no’ mortgage existed; for other 


wise, it would afford’ such a security, that not 


other should be required. Le sat apt ie 


Further, thefe is no evidence of an eviction; 
of any coheir, nor of any money to be return’ 
ed by Jean Gravier, or others, to induce the. 
tacit or legal’ mortgage given by the former. 
Code, 457, art. 23. “4 

It is‘therefore ordered, adjudged, and as 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and that 
on default of the defendant to pay the plaintiffs 
the amount of their judgment, the premises 
be seized and sold to satisfy the same, with in- 
terests and costs—the appellee paying costs 

in this court. 
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Fame See 
DEARMOND o*, cURTIA, ethitees "Merch gas . 
are. 

ge “Where plaintiff elaiens slaves sold pee hus- se eae 
a band by defendant, a bond in. which Lhad pe 

bound himself to pay two thousand dollars, 6 or convey ah ai 

the slaves to another person than the defendant, atid. 

towhom the bond is'not assigned, the court properly ; 
refused to permit, him to give it in evidence, iy Sot ee 


Appz at. from: the courtof. the thindidistiee : 
me the judge of the fourth presidingy. .2yip!@u> 
The petition stated that the hasbandiof the me 
plaintiff, during. his lifetinie, to.wity-on'theth— 
of April, 1823, purghased fromthe: defendant 
the following ‘named ‘slaves :: Phebe, Hannah, 
and Will, which he retained i in . peaceable pos- 
: session until his deathy and that the ‘plaintiff was 
_ then wronefully dispossessed of-them. -by we 
BS, _ defendant. 
vs » The antwer contained a peiceiehnliiind an 
| allegation that fhe husband: of -plaintiffy:on, thie 
15th of May, 1823,.executed.a bond, by which 
he bound himself to pay to Eunice Curtis, (wife 

of the defendant) two thousand dollars, or to 
make to her complete and pene titles. to the 
slaves now sued for. 

The answer concluded with a prayer shat the 

slaves may be decreed to be the property ofde- | ay 
fendant’s wife, and that she be made party to 
the suit. 





































Curtis, 


~ defendant took his bill of exceptions, and -after’ 


Cashs IN THE SUPREME couRT ss, 


She wag made a party, and stetwarda oft 
Ia con af the defendant, judgment ‘of nonsiit:> a 
Wh reaendaypiniben Sah ee 

‘The plaintiff introduced in evidence the set 
of sake fenine dsifadant to her husband Dest» | 
mondi: es: scitaintin tal . “ 

The aeferidant offered § in 1’ evidence the bond 
which Dearmond had executed - to his wit “a 
conditioned to.pay her two thousand dollars, *, 
or conv¢y her the slaves. “To the introduction; ‘” 
of this bond -the plaintiff ‘ebjected, which ob. 
jection, was. sustained. by, the court. - The 


final, judgment, appealed. , 
- Turner,- for ‘the defendant and. ocean p 


urged. the following points for a reversal of the. fs ‘ ? £ : 


judgment, _ ’ : 
1. The cause was apatite between! 


the. plaintiff arid. defendant... ‘The inner veri “i Be 


party,should have. been heard. 


-2..The court erred in rejecting the bind 


offered in evidence by defendant. . 
-3.-The motion for.a new trial was impro- 
perly overruled. 


Porter J. delivered the opinion. of the 
court. The petitioner, in her own right, and 















ae 
by 


ee 
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She also claims title to: the property’in vi 


of.a sale made to her deceased:hyisband by 


dedelondaht © .inich e aatae 


The answer Contains a general denial, and * 
an allegation that Dearmond, ‘i: his lifetime, 
had executed.a bond by which he bound bim- — 


selfto pay the defendant’s wife two thousand 
dollars, or convey to her the slaves now sued. 


for. The answer concludes with a prayer, 


that the property might. he decreed to be that 
of the wife, and that, ifnecessary, she should 
be made a. party tothe suit, _ 


~ ‘e She was made a party, and putinher claim 
to the slaves. On motion of the defendant, 
/ however, judgment of nonsuit. was rendered 
"against her, and as she has not appealed, the 


correctness or legality of that proceeding can- 
not be examined here. silica as 
-..The cause has been twice submitted to a 
jury in the inferior court, and each time there 
was.a verdict for the plaintifis. The only 
matter for our consideration is the question 
presented by a bill of exceptions. 


* gs tutrix to her minor children, claims: pos- xesterad 
” session of certain slaves, which she alleges “ere So 
-thedefendant has wrongfully takem fepm: her, 9 D=ese™>. 


% 











Ss CASES IN: THE sure cobs 


Sentient. Afier the claim on the (part of: she wifeap 


ey defendant had been digminnily ‘and, ¢ on a the bs 
Dusan?  tas¢ trial; the defendant offered in evidey 
Bont. the’bond which. the decedsed had made: 


* See! Where a plain- pay two'thousand dollars, or convey the slaves " 
{iff claims slaves ‘ ea, 
sold © her late’ to the person therein named. 'Phis evidence | 

usband, a bon 
in which the de- the plaintiff objected: to, andthe court ‘sus: " 7 
- ceased had bound P,. Re 
himself to pay tained their objection, °* - roe 
twe thousand Me 
9-3 wc “We think the court did ‘not err. There‘, ~ 


the slaves to an- 


Ao” abadent, nothifig which connects the wife’s right. ae 


d to wh , 
Gala oe the money mentioned in that bond, with the 


ee naan husband’s claim ‘tothe Slaves. "There is no! Bs ; 








properly refused 
to it it to be 
isjews inevidence ‘assignment of it t6 him: And ifthere werd). } 


and’ had the proof been recéived, it is not» 
seen how it could ‘affect thé question of {itl 
It rather strengthens the claim of the” peti 












Knee wich aie anthoriee us to inter! : aa ‘ 
with the verdicts of two juries, . 


dbbreed that the judgment of the district *f f 
‘ \ ee 
court be affirmed, with costs. 
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March, 1830. 
PFQYYyrew 
2 It does not follow as a consequence, from a party piv os pars. 
be, failing to comply with an engagement, that he owes a 
sy debt. He is responsible in damages for the non- 
ap | execution of his engagements, and these damages are we 
i only due after he has been put in delay. 
Dia ; | 
ie Apprat from the court of the third dis- 


trict, the judge of the eighth presiding, 


The petition set forth that the plaintiff sold 
to the defendant a slave, in consideration that 
; the latter would take up and deliver to plaintiff 
ae his note of hand in favor of one Hughy, for six 

| hundred dollars. It was proved upon the trial 
he that the defendant failed: to take up the note, 
4 The written agreement introduced in evidence, 
oS ywasa mortgage from the defendant to the plaintiff 
Me ; - for a slave, which was to be discharged upon 
‘4 the delivery to the plaintiff of Hughy’s note, or 
4th e.slave was to be delivered to the plaintiff as 
is property. There was: judgment of non- 
‘suit, and the plaintiff appealed. 















i © Porrer, J. delivered the opinion of the 
a _.court, ‘This case commenced by attachment, 
The petition alleges a contract to have been 
entered into between the plaintiff and defen- 
dant, andby the failure of the latter to com- 


ply with it, he owed the sum of six hundred 
VOL. I, 13 













98 CASES IN THE SUPREME COURT. | 
at reomngs dollars, for which judgmentis prayed against . 
, ale wv him, with interest, damages and costs. a 


ee ennd. The judge was of opinion the plaintiff had. ‘ 
ong’ not made ‘out his case, and non-suited him, 
al He appealed. | 

| We are ofthe same opinion with the judge 

below. The contract introduced in evidence " 

shows the defendant mortgaged to the plain. — ‘ : 

tiff a negro boy named Stephen, on the condi- A 

tion, howeyer, that it should be null and void © 

: on the delivery ofa note of the petitioner for © | 
six hundred dollars, and that if the note was 

not delivered, the boy should become the! — 

property of the plaintiff. ‘This agreement the 


defendant has failed to comply with. 
It doesnot fol- . But. it does not follow as a consequence of » 
low a8 a conse- 


quence from a his failure. that he owes six hundred dollars |” 


party failing to — : ° > 
* comply with his to the. plaintiff’ He is responsible forthe » 


ie” ae engagement, that ‘ a 
‘ he owes a debt. damages resulting from the non-execution of 


He is responsible | , 
in damages for his engagement; and these damages are only 


the non-execu- 


» tion of his en- due after he has been put tn delay. See case 
gagements, and ; 
these damages of Erwin vs. Fenwick, 6 Martin n. s. i 

’ are only due after - \ 


he has been put 933. DL, Code 1927. 
¥ It is therefore ordered adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs. 
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PALMER § AL, vs. PALMER §& AL, 


AppEAL from the court of the third district, 
the judge of the district presiding. 


_ Upon a final partition of the estate of Archi- 
bald Palmer, deceased, the plaintiffs, who were 
forced coheirs with the defendants, received as 
their portion of the estate a certain moiety of a 
tract of land. They alleged in ‘their petition, 
that their ancestor had no title to the land, that 
it belonged to another individual with whom 
they were unwilling tocontend; and this suit was 
brought in the court of probates to recover an 
indemnity. The defendants excepted to the 


| jurisdiction of the court on the ground that, if 


after a final partition there be any failure of title 


‘to any part of the property divided, a suit on 


the mutual warranty of the coheirs must be 
brought in the district court ; which plea was 
sustained, and judgment rendered in their favor. 
The district court confirmed the judgment, 
and the plaintiff appealed. : 

Harralson § Haile, for the np Brad- 
ford, for the appellees. 


¢ 


Eastern District. 
March, 1880. > 


Courts of probates are courts of limited jurisdic- Pasian & at. 
tion, and can only reach cases provided for by statute. pararen & ame 
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100 CASES IN THE SUPREME COURT @ 
‘ SOA Onain. Martin J. delivered the’ opinion of the 
w-~~ court. This suit originated inthe cc 
Paumex & 42. nrobates, and was instituted to recover from 
_  ‘Paxtern & at. the defendants, coheirs with the plaintifis of . 
* Archibald Palmer, an indemnity on the @ 
ground that .in the partition which had been 
made among these parties of the estate of their 
common ancestor, land had been allotted to 
the plaintiffs, part of which had since been dis- fe 
covered not to have belonged to the estate, 
but to a third party, with whom the plaintiffs 
were unwilling to contend. 

The judgment of the court of probates was 
brought by appeal to the district court; 
where the defendants’ plea to the jurisdiction 
of the court of probates was sustained, and 
judgment was given in their favor. a 

From the judgment of the district court, 
the plaintiffs have taken the present appeal. 

We are of opinion the district court did 

baton ne ert not err. Courts of probates are courts of lim- 


diction, and ean ited jurisdiction, which can only reach cases # |! 


ch 
provided for by to which the statutes extended it. The pre- 
statute. . 
sent case is not one of these. 
It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 


be affirmed with costs. 

















4 
be 4 


as ter Dati a failure or inshlvency, the right to seize the 
¥ undivided interest in partnership property. of one of 
the partners cannot be doubted. 


Appeat from the court of the’third district, 
the judge of the eighth presiding. 


“In 1827, the firm of Allyn & Babcock ob- 
tained a judgment against the plaintiff for two 
hundred twenty dollars and fifty-seven cefits ; 
and in 1828, Andrew Skillman obtained a 
judgment against Babcock in his indvidual ca- 
pacity. Execution issued against Babcock, 
and the sheriff seized and sold his undivided 
interest in the judgment which the firm of 
Allyn & Babcock had obtained against the 
* plaintiff. At the sale, the plaintiff became the 
‘purchaser. Allyn & Babcock having issued 
execution for the full amount of their judgment 
against the plaintiff, and the latter believing it 
was extinguished in part by his purchase of 
Babcock’s interest, obtained an injunction, 
which was made perpetual, upon the trial of 
the cause in the court below. Allyn’ ap- 


pealed. 


Martuews, J. delivered the opinion of the 
court. This is a case in which the plainaff 
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Eastern District 
Jfarch, 1880, 
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Crorr 
vs. 
McK. .negiy 
& ax. 





CASES IN THE SUPREME COURT _. 


prayed for and obtained an injunction to stay. 


proceedings in an execution levied on his pro. 


perty by the sheriff of East Feliciana, at the - 
instance of Allyn & Babcock, who had pre- ) 
viously obtained a judgment against him. The 


injunction was made perpetual by a decree of 
the court below, after a hearing of the cause 
on its merits, from which Allyn, one of the 
partners. of Allyn & Babcock, appealed. 

The principal facts of the case, as sho wn by 
the record, appear to be the following: Allyn 
& Babcock obtained, a judgment against the 
present plaintiff. Afterwards, Andrew Skill- 
man got a judgment, joint and several, against 
Babcock and several other persons, on which 
he caused an execution to be issued; and, 
amongst other property of the defendant, Bab- 
cock, was seized and sold his interest in the 
judgment which Allyn & Babcock had pre- 
viously obtained against Croft. At the sher- 
iff’s sale, Croft became the purchaser of Bab- 
cock’s right, title and interest in the judnment 
which had been obtained against him, as 
above stated, by Allyn & Babcock. 


This purchase, he alleges, conveyed to — 


him one half of the amount of said judgment, 
and to that extent extinguishes the claim 
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OF THE STATE OF LOUISIANA. 103 
against him by the firm of Allyn & Babcock, Eastern District. 


March, t880. 


"by confession. : ee. 


_'The only legal question in the cause is,  ©%oF* 


whether the undivided interest of Babcock in McKxz=ur 


‘the judgment was lawfully seized under Skil- 


man’s execution. . This question, we think, 


must be decided affirmatively Until a fail- tema 


ure, or insolvency, the right to. seize the "Sit te.seHe the 


undivided portion or interest in partnership fhip property of 


thé t- 
property of one of the partners, cannot be 7s ae 


. . d bt d. 
doubted ; and in the present case there is no“ 


evidence of bankruptcy. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, =" —~ 


t 





CROIZET vs. THE POLICE JURY OF POINT 
COUPEE. 


WuEeEN the police jury adjudicate the work to be 
done on levees, and undertake to pay therefor, pay- 
ment cannot be withheld on the ground that the own- 
er of the land must first be resorted to. 

The owner may be bound in justice and equity, to 
refund to the parish, but he cannot be made a party 
to the action where the police jury is sued for the 
price, by the party to whom the contract was adjudi- 
cated. 


ApreEat from the court of the fourth dis- 


trict, the judge of the second presiding. 
































March, 1830. 
ON 
CoizseT 
vs. 
Tux Pouice Jv- 
RY.oFr Point 
CourEE. 





Eastern District. 


CASES IN THE SUPREME COURT 
The defendants, acting under the police regus 


lations of the parish, contracted with the plain. 


tiff to make a certain portion. Of new levee on — 


the larids of one Delamere, for which werk, ay 


stipulated in the contract, he was to receive the - 
sum of five hundred dollars. 5: 
The work was completed in the manner, and 


within the period fixed by the contract, and to 


the satisfaction of the inspector of the district, 
Payment being demanded, and refused, the 
plaintiff brought suit to recover the amount. . 
The defendants in their answer, excepted to 
the plaintif’s right of action on the ground, 
that the police jury could not be held liable 


for the price of the work done on the lands of _ 


Delamere, until the owner had been pursued, 
and the land seized and sold. The answer con- 
tained a denial that the defendants had entered 


into such a contract as that declared on by the 


plaintiff, and concluded with a prayer, that De- 
lamere be cited, and that judgment be render. 
ed against him in favor of the police jury, for 
such sum as might be decreed against them. 
The court overruled the exception and refused 
to make Delamere a party. There was judg- 
ment for the plaintiff, and the defendants ap- 


pealed. 
Watts, for appellee. 


¥ 



























a” i ¢ M 
g ed , be 


aa 
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Ye are bound, as a corporation, 
“bythe contfact of adjudication, and the judgment 
should: be affitied with costs and damages for 


a frivilous appeal. 


» Moreau and Soule, contra. 

The only point contended for, by the apiel 
lants, isa point of fact, ‘which rests entirely >on 
the provisions contained in the, polieg regula 
tions of the parish of Point Coupee, and in‘our 
opinion, they clearly show, thatthe. undertakers 
of the public works to be made for the repairs 
of the roads and levees of the planters, who 
failed to do the same, and which are adjudged 
to them by the judge of said parish, have their 
remedy for payment only against the said plan- 
ters, by causing their. plantations to be seized 
and sold, and not against the police jury, ex. 
cept, perhaps, ifthe proceeds of the said sale, 
should prove insufficient to satisfy the said 
claim. 

And indeed, the only law of the legislature, 
exclusive of the police regulations of the parish 
of Point Coupee, which was in forcé at-the time. 


eam District. 
March, 1830. 
a ©) 
a a 


Tue Peaias Je. 
ax or Porn? 


Course. 


of the adjudication made to the plaintiff, that is, | 


on the 27th of February, 1829, was.an.act ap- 


_ proved on the 6th of April, 1807; entitled “An 


act relative to roads, levees, and thé police of 


VOL. I. 14 
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“are ee cattle. ” Moreau’s Digest, English part, val, ry 
ae March, 830° i 


be 7 Now it is obvious, by the provisions of said’ { 


7 fionich Ju- 
: 2 ‘OF Point 
Couree: 


act (sec. 4) that the parish judge, was thereby’ ~ 
authorized to cause the repairs, which a planter 
£ fuilled'to” make on his roads and levees, when 
lawfully required to doso, to’be made at his-ex- 
pense, ‘and: not at the expense of the parish, 
either by the Job, or by the inhabitants of the 
said parish, and the proof that the said expenses 








were not to be suppcrted or advanced’ out of 
the funds. of the parish, pursuant to the’ said 
law, is, ‘that by the'same section of that act, it 
is made the duty ‘of the judge to compel the i in- 
habitants refusing to pay all the expenses, even 





by a seizure and sale of his property, if the case 
. require it. ' 
hy It is true, that ‘by the police regulatioris | 
of several parishes; among which is the pa- 
rish of Orleans, it has been -ordained that the } 
price of such undertakings, shall be advanced + | 
and paid to the undertaker out of the funds of 





the paris; saving its action against the planter, | 
" who has failed to repair his roads‘and levees, as “ft i 
in the case-6f the Police Jury of New Orleans 
VS. MeDonough—Martin’ s nage vol. 7, 


Ww © * 
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“Bat there are also, several other parishes, Eastern Districts 


2 who have .not made such a provision by their 


- police: regulations, and in which they grant to” 


the undertaker of said repairs, his remedy 
only against the planter who has failed to repair 
his roads and levees, agreeably to the pow- 
er which is given to them by the: Sth SéC- 
tion of an act, approved’ March 25th, 1813, 
where the police juries of the several parishes 
of this state, are émpowered to make all such 
regulations as they may deem expedient, as re. 
lates to the proportion and direction, and the 


making and repairing of the roads, bridges, . 


causeways, dikes, levees and other highways, 


And it cannot’ be said that an act which was 


passed by the legislature on the 7th February, 


1829, entitled ‘“‘An act relative to roads and 
levees,’ and which may contain provisions dif. 
ferent from those of the act of the 6th April, 
1207, with respect to the payment of the works 
made, for the repairs of roads and levees, 
may be applied in any manner to the decision 


of this cause, since that act could not have been, . 


deemed promulgated but thirtygiays after the 
date of its approbation, whic 


several days after the date of the contract enter- 


ed into between the parties. Moreau’s Digest, — 


vol, 2, p. 282. 


ok place only 


“March, 1890. 


; Seiak 


8. 


Tue Pottce tie. 
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Eastesn District, 
“March, 1880, 
a . v e 
Crozer 
se, vs. 
“Tax PoticzJvu- 
‘RY or Pointe 
CoureEx. 


CASES IN THE SUPREME COURT 


_ We must therefore, only resort to the police’ ‘a 
regulations of the parishof Point Coupee, which © 


were in force at the time of the adjudication to” 
the plaintiff, in order to determine whether or 
not, he had arly action against the parish, to be 
paid. for his works out of the funds thereof, 
Now, by the 10th section of the police regu. 
lations of the said parish, ‘we say such right of 
action is refused (to the undertaker, and that he 
is only entitled to require from the parish judge 
an immediate order of seizure and sale of the 


- plantation, the-levee of which he has made, or 


repaired, by using the name of the police jury 
to bring such action. ~ 

_ Ineffect, itis ordained by the 10th section of 
the said police regulations, that “after the ex. 
piration of a ‘certain delay therein fixed, to be 
granted to the land holders, to make and repair 
their roads and levees, if they fail'to doit, the — 
parish judge shall adjudge the undertaking of 
said works. to the lowest bidder, after having 
previously given the necessary advertisements 
during ten days, and said adjudication at the 
exepense of @e._ landholder—and that there- 


fore, the’ said MBholder shall be immediately 


sued in behalf of the police jury of said parish, 
for the payment of the expenses which said 
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dholders ‘shall have thus occasioned, and Eastern Disttiet. 


a me 
an “4 ‘post ‘the laws of this state.” baie waa 


Crates 






















ee — a 


a riews J. delivered the opinion of the’ 
Tue Portes Ite 


, court. ‘This suit was brought to: recover ®¥ oF Porrr 
e CourEss. 
fiom the defendants five. hundred dollars, 

which the plaintiff alleges they owe to him, 

under a contract by which he.undértook to 


make a certain portion of levee on the land 


of Gustave Delamere, situated j in the parish 

of Point Coupee, the work being adjudica- . a 

ted to him, as the lowest bidder, under the 

{ police regulations of the parish. , He avers 

performance on his part agreeably to all the 

requisitions of the adjudication. °, 
The answer contains an exception to the 

plaintiff’s. right. of action against the police 

jury, until he shall have first. pursued the 

owner of the land, and caused it to be sold, ~ “i 

in satisfaction of the price of labor in con- ‘ 

structing the levee. Also, a deuial that de- 

4 fendants ever. entered into any contract, as 

‘alleged by the plaintiff and that he has 

never required payment ina proper manner, 

&e. | ete: oe 
The district court overruled:the excep- | 

tion to the action, ‘and gave judgment for 











Tax Poxice Ju- 


: lice jury adjudi- 
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Rasim Dini. the 
a) from which the defendant appealed. 


“Crozer 
“ws. 


Mioas on Poin the record, shows clearly, that the making 


Covers. 
= Rinne icsr es REE 


Where the po- 


of the levee in question, was adjudicated by 





the parish judge, acting under police regu- 


“-eate the work to 
be done on levees 
and undertake to 
pay therefor, 
ei cannot 

- withheld on 
the ground that 
the owner of the 
land must first be 


lations, and in behalf of the parish, to the 
plaintiff as an undertaker at the lowest 
price. ‘Under this contract he certainly 
had a right fo look to the funds of the par- 
ish directly for payment, after the comple- 


snapte 
tion of his work, and was not under any ob- 
ligation t6 resort to the owner of the land, 
as there.is no privity of contract between 
those individuals. 
The owner The owner may in justice. and equity be 


may be bound in 
justice and equity 


bound to refund to the parish; but that isa 
e matter which does not concern, or in any 
manner affect the claim ‘of the plaintiff, un- 
der his direct and express agreement with 


They, however, prayed in 





on when the po- 
lice jury is sued 
for the price by 


the party to the defendants. 
whom the con- 


tract was adjudi- (heir answer that the owner might be made 


. cated, 


a party to this suit, and cited’ in due form, * 
and that, judgment should be rendered 
against him in favor of the police jury, for 
any sums which might be decreed against 
them, This part of the answer was object- 


plaintiff, for the amount of his claim, | 


‘The evidence of the case appearing on” 24 
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. . RY or Potnt ; ai 
to have been subjected to the delay and Covrsz, = he 
confusion which might’ have resulted from ks -_ 

this mixture ‘of actions required by the de- . a i 
fendants. He has nothing in common with — ae Re 
them in relation to their claims against the . 
proprietor of the -land, whose . levee they ay 
caused to be made. The performance of ‘i 3 
the work by the undertaker is fot denied, ‘-* ? 





» the amount claimed. Thé defendant: applied 
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oF} THE STATE OF LOUISIANA: Res . 
x ‘by the counsel for the plaintiff; and a | 
‘wha det aside by the court below. » ‘And we: Ss : 
think very properly, os “Cao i P 
The plaintiff, in the present suit, ought: hot Tae Porte se 
























It is therefore ordered, &c. that the ‘ahi 
ment of the district court be affirmed with 
costs. | 


i “yx 


BLAIR’S HEIRS os.. WADE’S 





‘Ir heirship be denied; greet of i cannot be dispensed: 
with. ; 


nea hat the third district, the judge 
of the fourth presiding. 





This’ suit was originally brought es Blair, 
against Wade, and at the April term of 1825, 3 
judgment was rendered in favor of plaintiff for. an 


for, and obtained a new trial. The death of the 
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District. defendant was suggested, November term:fol. 


, plaintiffs. 


which the defendants a ppealed. 


lowing, and leave granted to make his represen-, “a 
‘ona ¥4=IR5 tatives parties tothe suit. At April term, 1826, 
Wine’s hems. the death of the. plaintiff was suggested and. his» 


heirs made’ parties. . The defendants pleaded. 
de novo, admitting ia their answer the death of | 
Blair, but .denying expressly the heirship . 
5. No proof was’ offered of heirship, 
There was judgment for, Plaiatifis and the de- 
fendants appealed. . 

Watts, for the appellants. 

* The. heirship of the plaintiffs was oneal 
putin issue. _No proof of it was adduced, and 
plaintifis: ought to have been nonsuited, or 


judgment given for defendants, ~ 


Matuews, J. delivered the opinion of the 
court. This suit was originally instituted 
by the ancestor of the plaiatifts against the 
The death of 


the latter was suggested” ‘and permission 


ancestor Of. ‘the defendanits: 


granted to make his representatives defend- 


ants. - After thisit ‘seems that the plaintiff 


died, and on. motion to:that effect, the suit 


was revived in the name of his heirs—and 


in this-mode it was proceeded in, to final 


judgment in favor of the plaintiffs, from 





6;, 


d 
af 
of . 
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“After the revival of the: action, the de- Bester Diam. 
fendants pleaded de novo; and, ‘in ‘their an- a 


swer, denied, in express terms, the capacity Bums He an 
and quality of the plaintiffs uamed as heirs. Wanite. — 


On the trial of the cause, no evidence was 


‘offered to prove their ‘heirship. ‘In. thig 


court, their counsel relies on the order of 
the court below, by which they were pers 
mitted to prosecute the suit, in ihe ca pacity 
assumed, hs a dispensation of any further 


proof of it. This ground of defence, on the’ 


appeal, we believe to be untenable. An 
order, similar to that now in question, is gen- 
erally made ex parte, on the mere sugges- 


tion of the party interested to obtain it, .un- 


supported by any evidence. . ‘The answer 
explicitly required proofof beirship on the 
part of the appellees, and as they failed to 
make it, the judgment ‘of the district court 
must be reversed. , 


It is therefore ordered, &c. that the judg- 
ment of the court below be avoided, revers- 
ed andannulled. And proceeding. here to 
give such judgment as in our opinion aught 
there to have been given. ‘It ig farther or- 
dered, &c. that judgment as in case of non- 
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If heirship be 


denied, of 
it pod: Pd 


pensed with, . 


: 
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Regen Diewict. suit be entered against the plaintiffs and - 
ch, 1880. 


rw 
© Woopaurs . 


v8, -7 
Baisreas : 


& aL. 


pellees with costs in both courts. 


EES 


WOODRUFF vs. BRADFORD & AL. 


_ Wuere a party is ordered to produce papers, until 
he does so, or shows that it was not in his power to 
comply with the order, the cause — ‘not to be 
tried. Zo 


_AppeaL from the court of the third district, 
the judge of the fourth presiding. 


‘Tur facts of this case are fully stated in the 


. opinion of the court. 


"Porter J, delivered the opinion of the 
court, This case originated in an application 
fo enjoinan order of seizure and sale, which 


~ the defendants had obtained against property 
of the plaintiff, for a debt due to them. One 


of the grounds on which the injunction was 
asked, is a deficiency in the quantity of land 
purchased. by the plaintiff, which land was in 
part the consideration of the debt, on which 
the seizure had been obtained. 

On thé ‘7th of December, the defendants 
filed exceptions, in which they stated, that the 
facts alleged in the petition did not authorize 
an injunction. These exceptions were argued 
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on. the 19th ofshe sind month, apd on the Beserah stat 


e 1st overruled. Immediately after, ‘viz, on ~— 
the same day, the plaintiff moved to havea Weteatep - 
survey made of the land; which the court. Dasovens , 
granted, but the survey not being made, on 
tlie 24th, the judge ordered. the case for tial 
) on its merits. : 
It appears to us thé court was too precipi- 


tate. The answer of two of the defendants was 

: not put in until the 23d the daybefore the cause 
was tried. So. that the trial not only: took 
place at the first term the cause was at issue, 

- put on the second day. The court had or- —" 
dered the defendants to bring in their original i is ordered to pro- 
grant, and survey, and until they did so, or =. 
showed it was not in their power to comply ore siegemns 
with the order, the cause should not have the ode ae 
been tried. The case undef all its circum- to be be take % 
stances, appears to us to require’ the applica- 
tion of the 468th article of the Gode of Prac- 
tice. 

4 It is therefore ordered adjudged and decreed 

that the judgment of the district court be 

annulled, avoided and reversed, and it is fur- 

ther ordered, adjudged and decreed’ that the 

case be remarided for a new trial, the appel- 


lees paying the costs of this appeal, 
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CASES IN THE SUPREME COURT 
_ SHARP on STEPHENS 


Tr is not sufficient ground to reject a document of- 
‘fered.in evidence, that it is composed of several frag. 
ments of” paper, put up together. 

A letter of the, plaintiff, acknowledged that the 
contract sued'on was simulated, is admissible evidence 
although it contains no evidencé' by which the paper 
alluded to in the letter, ~ be identified wilh that 
produced. 


. Appeal from: the court of the fourth dis. 
trict, the judge ofthe second presiding. | 

By an authentic act dated in August, 1822, 
the defendant and her, then husband, Harris, ac- 
knowledged themselves indebted to the plaintiff 


-in the sum of twelve thousand dollars, 


which .wa8 secured by mortgage upon a 


‘tract of land and certdin slaves. After the death 


of Harris, his widow intermarried with Ste- 
phens, the. defendant. __ 

The petition prayed. judgment for twelve 
thousand dollars, and that the: mortgaged pro- 
perty be seized and sold. 

The answer set, forth that the act of, mort- 
gage was false, and simulated, and entered into 
without any consideration. ae 

In‘support of this plea, the defendant intro- 
duced the following céitificate, ‘signed by the 
plaintiff, and dated Sept. 1823. 

“This will certify that the mortgage which I 
hold against Samuel Harris and Mariane Harris 
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OF THE STATE OF. LOUISIANA. 


417 


his wife, for the .sum of. twelve. thousand Baaneet District. 


dollars, recorded in the: office of the parish, 


judge of Iberville, and also, in the office of the 
parish judge of East Baton Rogue, i is intended 


to keep his property in. possession, and to pre- 


vent any seizure on said property, T_ moreover 
confess that the said Harris and his wife, do not 
owe me the sum mentioned in the mortgage. 
Therefore, this acknowledgement will put an 
end to the effect of: the’ mortgage in my favor, i in 
case of any accident. P 

The defendant also, gave ity evidence, a let 


ter of the plaintiff requesting the defendant to can. 


cel or deliver up the certificate of 1823, as since 


its date he had’ become security for defendant . 


for three thousand dollars. 

~ To the introduction of both these aici 
the plaintiff objected. To the first on the 
ground, tliat it appeared on. the face of it, to be 
composed of several fragments pasted together, 
and that there was no evidence of its delivery. 

To the second, on the ‘ground that there. was N10 
evidence to identify the paper referred to in said 
letter, with the certificate of 1823, or if there 
was, that it destroyed its validity. ‘The court 
overruled both these objections.» There was 
judgment for the defendant, and the saree ap- 

pealed. | 


rch, 4880. 
wre 
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Eastern Ditrict. Nicholls, for the plaintiff. 


March, 1830 
Bal 
Suarp 
’ os. 
_ Sterazne 


.Gurley:and Morgan, for. the defendant. 


"“Maarin J. delivered the opinion of the 
court, The plaintiff claims the sum of 
twelve thousand dollars, on -an authen- 
tic ect of the defendant and Harris, her then 
husband, by which they mortaged several 
slaves. 

‘The defendant pleaded the simuinton of 
the act, evidenced by a counter letter, 

There was judgment for the defendants and 
the plaintiff appealed. 

. His counsel has drawn | our attention to two 


. bills of exceptions, the first taken to.the opin- 
~ jon of the judge, who admitted the counter 


letter in evidence, notwithstanding the plain- 
tifi’s objection, on the ground that the paper 
appeared on its face to be composed of seve- 


ral fragments, put up together, which show- 


ed that it had been canceled, if it was ever de- 


liveréd, of which there’ was no evidence, 


The second bill of exceptions was taken to 
the opinion of tne judge, who admitted in ev- 
idence a.letter of the plaintiff to the defend- 
ant’s husband, acknowledging the -contract 
sued onto. be simulated. The plaintifi’s coun- 
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sel’ urged that there was no evidence by. whieh Rastern District 
the ‘paper alluded to in the letter was identifi- ~~ 


ed with that prodaced as a counter letter.. << 


Sreruanil”” 

We think the districtjudge did not err, Both === 

It is not suffi- 

papers offered evidence from which the simu cient ground to 

'. reject a docu- 

Ja:ion ‘might be inferred; if they were not con- casat eitied’ ta 

evidence, that it 

elusive ‘evidence-of it, they established “that is composed of 

several a 

the contract was simAlated, at the time it was ments of oma 

put up together 

entered into: after they were read they were — of the 

aintiff acktiow- 

liable to all the objections that were made to fea dging that the 

contract sued on 

their introduction, was simulated, is 

admissible _ evi- 

We have examined the ¢ase: ‘on its merits, dence, although 

d to these obj ections the weight the peng ge 
an iven ence w 

6 4 8 *Y the paper: alluded 

are entitled to. : “+ to in the Jetter 

may be identified 


The first paper is shown to be genuine, this, ae produ 
therefore, establishes the simulation of ie 


‘ 


contract, at the time it was “made, unless we 
conclude that a contract, which was once to 
be a simulated one, became, by the consent 
of the parties, a real one, and take the state in 
which the paper is Presented, as evidence of 
theirconsent,, 

But the asdientis act bears date of the 16th 
of August, and the counter letter of the 19th 
of September, 1823, and the second ‘paper, 
which is a letter of the plaintifwhich speaks 
of a simulated contract, bears date of the 
24th of June, 1824, 
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CASES IN THE SUPREME COURT 
Wecannot therefore think the district judge 
erred, when havirig both these papers before 
him, he concluded that the contract sued: on 
was a simulated: one, at the time of its execa. 
tion, and remained so, from its. date to that of 
the. counter letter, and when, in the following 
year, the plaintiff, alluding, in a letter to the 
' defendant’s husband to a simulated mort. 
age, he referred. to that sued on. . 
It is, therefore, ordered, aujudged and 
decreed, that the sign of the Giatrigkc court 
be afirmed with costs., 


Eastern District. 
March, 1880. 
weyw 
SHanrr 

‘ a) 
Steruxrns 
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Wm. KENNER 4 AL. 0s. THEIR CREDITORS. 


If on a.comparison of the day of acceptance, the 
day designated for payment, and the tenor of the bill, 
it appears the days of grace were included with those 
of sight, between the day of acceptance and that de- 
signated for payment, that day js the peremptory one 
of payment, and protest on it is legal. 

If the acceptance be not dated, patol evidence is 
‘admissible to show om what day it was made, 


AEPEAL from the court of the Parish ; and 


city of New Orleans. 


If, on a come 


perivon of the . Lhe case. is similar to that in which the 
ance, “— president, fc. of the bank of the United 
evignated for States, were appellants—8 Martin, n. 8. 36, 
























Ss @@ 
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@fthis, court... The pringiplesion.svhich its 
_..ecision depend were then settledyafter much ** 
© discussion, and we_believe them ig hevestab- 7 


} nse, from that referred to, arising,00, the come jth, ‘between 
' “tract of, deposit, made. between William, Me, tance "and tht 
'  Muado Duncan & Sons, who were ALCeplOrs Peyme payment, < 


idend of the deposit, amounting,té-seven shil- ted, paral pe 


* amount in‘relation to the ‘claims of Hicks: & 


_ der of the former, aceording: 49 . gertain: ‘COhe 
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and which was decided in May. term, 1829, 


























ined on jut and sound, ntrpregion fens 
the Jans applicable foheseF9686 0». Sea 
© There i is one slight difference i in the} present “= fees ee. 


those 
the day of accep- 


of the bills of exchange und theirecreditors. Sttery one ak. ==” 
In the case of the bank of the United States pete Re Pat ; 
it appéaréd dat its officers had reteived'a div-. - the a Esa 


e 
oe 





lings in the-pound 6n: their elaims. The samie ri. ine admin 
what day it 
made. 
Sons,/seems torremain: in: the hands of the de- 
positees, for the. benefit, and Subject,te. the or- 


ditions to be by them performed in rélation to 6. 
the depositors, This circumstanceof difference, : 
does not, in offr opinign, inaterially change ihe 3 
essential merits of. the two cases, 4) a 

Iti is therefore ordered, ee: that the ‘inde Sem y 
ment of the parish court be.: avoided, reyers- . ; 
ed and. annulled. And itis trie setae 
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Baitern District! &e. thatthe appellants be réstored on’the tab’ 

AS leat ‘as:‘creditors of the insolvente;’ for thé 
oe War. amount of ‘their respective claims, deductitig’:” 
‘ bag Cate Hi gbefeomn at thie rate of seven shillings in each 
a face ~ pourid, ‘sterling, being ‘thé amount. deposited 


per, Benson & Co; ‘and William and James 


» 3 pal se : s = = - 4 Pe Ps 
.,. TOWNSLEY &, PRIEUR ps, SPRINGER. . 


.. - INoricz by mail to the indorse?,.miust be put in the 
. post office, the next mail, day-after the sapien other 
wise the endorser i is discharged. + ee 


sbiinsnas frou, the court of the first district 


“The defendant was sued : as the endorser of a 
note, and. the defence set uP was, want of fo- 


{ 


tice. J 


board the steamboat Washington, a’ regular tra- 
der Between New Orleans and Louisville, Ken- 
tacky, at ‘which last place she then was. ‘The 
note was. protested on “Wear the. 10th of 


bas 





. for their use‘and ‘benefit in the hands of Crop- : 


 . Brown, & Co. '6f Liverpool. “The appellees 
a) to drone the appeal, the dp snare those 


“Tt appeared from the testimony, that the de- : 
fendant, : at the’ time of. protest, was clerk, on | 
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). 

e Jiave, and the notice to defendant as potinethe: ara ‘Meraby 18Bd4 | 
| post lice on, Sunday the Mdth. lt. wisinevie, Towmeemgs 
& m. 
/ 





dence that the mail from New’ Otteans.to Lou: 
i isville, at that period, left New Orleans, on the 
| | Sunday, Tuesday and Friday ofeach.weske, 


a There, was judgment, fr ll ) a 
_— the defendant appealed.’ oie 
Ri - Hoffman, pileneesdiete: Be on Seale 


The note was. protested on: the. 10thethe | 
‘mail left- New Orleans on ‘the 12thy: and notice 
of protest was sent by the mail of the lath, To 
{ defer it.til then; twas:a fatal negleet, unless duc: 

diligence to give earlier notice be proved...’ 
~ Evidence was introduced by the plaintiffs t6 
make it probable they were ignorant of defend- 
ants residence, but he must show diligence to 
discover it—Chitty, 275—3. John, cases, 89. 
ye Beverige, V. Burges, 3. Campbell, 262,. Chit- 
ty, 518. 

Due diligence must nn seed the day follow- 

4 ing the protest-—7 M. n, s..585——-1 M...n, :5-. 
323—notice must he-giventhe day after pro. 
test—11 Mart. 452. Reasonableness of notice 
is a question of law and. fact—-10 Mar, 89—7 
Mar. 86. . The plaintiffs were the holders,, the 
notary: their, agent—12 Wheaton, ‘559-16. 
Mason, 176—2 Peters, 102—1 Peters, 583— | 











Bann Dit 13) Johnson's reports; 482-6 Massa Repotts: | 
yon 9 386—~and Collins: ‘ve, — Seuangey* 108%.” 


~ Towwsty 
, at. 


os. 
SpainceR, 
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“ Maybin,contea: 3 | ata 
ae i in pelo Wednesday: the 
10th of Jane; the mail forthe western stated 


. léft‘on Friday, the ‘Voth, and on ‘Sunday the 


14th, the next-miail day, notice was Kes to thie 
defendant ‘at’ Louisville,’ Kentticky.: 


“Phe defence is, that hotite should: have ‘ne . 
onFriday the 12th 


The testimony shows schuhhont the-endorse- 
ment of the fiote by defendant, heeft ‘the’ ‘state! 
That he was a‘clerk on biard’'a ‘steam ‘boat nav. 


ighting the Mississippi or ‘the Wwestetn fivers. 


He had' no known domicil. 
If ‘the lived at’ Louisville, and the etait 
knew it, there might be: some ground for thé 


defence, but he 4 was @ transient person, and had 


been'a clerk on board steatn boats for ‘several 
yeats, Under these circumstances, the plain. 
tiffs'sent their notice, as soon as they had any 
knowledge of where he’ might probably ‘be 
found. Chitty; edition of: 1826, 213 and au- 
thorities cited12 East. 4335 English Corti. 


- Law, Reports; ‘47115 Idem, 242—8 Idem; 


66—Baldwin vs. Richardson, 2 Caine’s: oe 
"1371 Johnson, 294, ‘Se. 




















_ —_ 


Orleans, or the states_in.this. case thie: law’ dis-. 



























OF PHD'STATE OF LOUISIANA, 
“ut fort rnin Bey thiust te. 
oo eae a kee Lonmeal 
pit the defentlane Wad ehnitled ei 
he’ Hdl left the? grate Weer tS aul toe 
New Orleans, and left no know agent iNew 





perises with regular x notice-—2 Peters, 102+ 
Williams vs. bank of the United States—6 
Massa. “Report at ‘the ads dae of the Spina 
fowesp 


“Marry, J. ative he 4 opi inioh of jhe 
court, The defendani, syéd.as endorser of a 
4 promissory’ hore; Whippellont tite judgment 
in favor of the plaintifig;and.comtends the lat 
ter lost his recourse by neglecting so givesime- 
ly notice, ofthe non-payment of the-nete; At 
was protested on AWednesday- the» L0vh-0f 
Jane, 1829, and the notice wasinotledged in 
the post office till the. Sunday, 14h of the same 
month; and it is shown-the mail atithat-peri- 
od;.left New Orleans for-douisville, the de: - 
fendant’s residence, every ‘Puesdays' Friday, 
and Sunday,so that the next:maihday, whieh 
the plaintiff was-bound to itaptove was “Fr Fag le fo 


must be put 


day the 12th, . Itappears ‘he had tioties of a 


the ‘protest’ on the f@th or 11th, Weaie of fete rota 


opinion the district: jedge: etred in 1 eonbidering —— ‘is dis- 
the deley as not fatal. — 
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“seal uo in, therefore, ordered, . adjudged, ‘and’ 

decreed, that the jidgment of the district: 
Se} res ‘ couurt be annulled, avoided and reversed, and 
rt, Sraixexa. ete yta fern indore 


Ete se “oes vin a YO Ps Al. : 


"fhe wesisive prirleye granted brthesity coun- ft 


« 


an Gestc a. 


{ 


a 


cil, to sell oysters, ‘at designated places on the levee, 
dees not prohibit or. ees, sold, at arayeh places W 


: Within ‘the city js iy 
weap "i “Armnay, fom the, ay ‘ei frst distri 


SD he plaintiff purehiased from the defendants 3 
at "public auction, the ‘exclusive privilege of |||! 
vending ‘oysters at certain stations on the levee, ‘ le 
. designated by the'city authorities, ‘ The petty. 77 ]') 
‘tioner stated: that, previous to his purchase, the | 
corporation had prohibited the: public sale’ of 
oysters, atother places than those adjudicated 
-fo‘him ; in consequence. of. which, he had been | 
induced to give for the privilege the sum: of 
five: ‘thousand eight -hundred: dollars. © That 
. since his purchase, oysters had been -publicly 
vended in different parts of the city, to his great 
injury, and in violation of his privilege, which 
_fact was fally proved bythe evidence adduced 
upon the trial. | 
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the following points" 
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\ yBo‘the present action, which was brought to ta 
tecoverthe price he paid for his privilege, the ww 
defendants plead the geniéral issue,’ "Phere was Bae ae Winks 
judgment for ‘the phiintift in avahaatenn, eee ok 
and the defendants appealed. Bo fey pie ~ edo F % 
"eg bit : ‘s YY 


” Eustis, for hpi ind apetes weed 
oe Tati: ile fo she, crption: of 
New-Orleans. wasa’: privilege; ‘that the weird 


itself implied: exclusiveness ; that’ that. which | 


every body had a tight to-enjoy. could not be a. 
privilege ; ; that the interference of others i in the: 
same, business, i in: "public, places, : with, plaintiff, 
rendered. his privilege utterly, useless'and of no” 


\ 1.) value; that; the sale necessarily, implied, war- 


| JEU ranty, and consequently, the defendants. were 








PPT bound to indemnify the plaintiff for any loss he 
might suffer by any. disturbance: of his privi- 
lege, which the government. of;.the.cityy by. 


their ordinances, bound themselves to. prevent. 


“That the city ordinatices. were proved ‘to. my 


have:been violated by the public sale of oysters . 


in public places, tee Se in’ 
‘That thelpppeesiitk ‘was. ‘nodal ofthese ee, 
violations of plaintiff's privileges, ‘ahd ¢alled 


upon to defend him in the right they had sold. 


o 
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Tux Miron: 
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_ oysiers.in the, city of New: Orleans, i in certain * " 
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The damages being clearly praved unidet'the 
warranty, the. in see road 
the: verdict rust stands i belo el ati | 

8 Qhlfithene, was no  pivilege sold; rhe pone | 
was error’ as t6 matter of the com 
tract, and the price pi royst. be ® ‘return 
ce C. ont rt. "7835, rae “1897, 1875, , < " 
as to ‘the fact of error ‘under: ‘this’ view “Of the 
"Cast; “he evidence: is Cortelirsive. No: one 
‘wh Give the et -of five™housard eight i) 
- hide’ donate ‘for w mere fight which was /Aje> 
ideesuRess Sheoughithe thost palpable # 
‘Stor nape Segal} lay veal 
Sahiehicg ration ‘oF the cir : 

_- iolaghirthe Verdict Gbight be tosiriee, andy | 
"ged as ae etHIg"FaSon Tit HS favor, ‘that it 1) |e 
wal’ rehdered By ‘Corpionitors ‘of New- Orleans) 
Wher Werte fiidges IitHelt owit cause, but Wh | ¢ 
cond HOt Fsistthie’ eativiction ‘of ‘te ej me, | 
“aftehiesplainilies clataniy ee Se ue 


PRE BNE o> eS Beri, 


é ower ee the: opinion of she 

“cots. The. petition states he plaintiff. pure 
chased from the defendants, for: fing thousand 
eight hundred dollars, the privilege. of selling 

















plages on the levee, thereafore i devionnted 


ae. en 
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detstood to be the only ones in the'city where 
oysters were permitted to be sold, That the 
places thus designated .Were-seventeen 3, but 


9\)© since the plaintif's’ purchase, oysters: have 


| for. that purpose, and which. were then un- Tice Dain 


Sore 


Been, 


& au. 


been sold ‘in sundry: other places, in violation - 


of his privilege, and his complaints on that 


head to the- proper officers ‘have been disté- 


garded, and thesale-of oysters ‘at,these new 


wi 4 : places winked-at and: tolerated, whereby the 


privilege has become of no value ; and he 


in an attempt: to’ render it available. . He 
prayed that the defendants be decreed to re- 


_.. has besidesslost several large'sums, expended 


pay him the sur of three thousand eight hun- 


: i a “dred sixty-six dollars and sixty-six” cents ‘he 
ae had paid to them, and surrender four notes 


Pe had given them to secure the balance of 


-\ the price of ‘the privilege, one thousand fine - 


hundred thirty-three dollars and. thirty-three 
ti: Poe silage | 


‘©The’ general issue was pleaded. ‘There 


“was a verdict for the plaintiff, the four last 
_ Notes to be returned, amounting to one thou- 


sand nine. hundred thirty-three dollars and. 


Wainy: three cents, 
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Eastern District: 'The district court gave judgment i in favor, 7 


March; 1880. the plaintiff for five thousand eight. huns, 


Rots dred:doilars, reserving the defendanv’s right 


<p to reduce it for.one thousand nine hundred, 


thirty-three dollars and thirty three cents, by 
surrendering the perv nates, to ete a 
mount. 

‘The defendants prayed a a new. trial, on ihe 
ground the judgment being contrary to law, 
the evidence and verdict ; and, on its aa 
refused, appealed. 

-- We have considered the case on the merits; 
the counsel of neither of the parties having 
urged the. technical question arising on the 
manner in which. the judgment was entered, 


lt has appeared to us that the plaintiff pur.” 


chased nothing but the exclusive privilege of 
The privilege 
granted by the gelling oysters in the different places desig. 


_city council, to 


sell oysters at de- a t levee. Not 
a nated. for that purpose on the levee. Nothing 


on the levee,does to the ale of oysters emshanal 
not prohibit them pe said ad sal oyster els hi Te 5 


ony spe at o- and we cannot think he has any right to com- 
in the city. plain, when be was allowed. the full enjoy- 
ment of.the privileges he purchased, 
It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
there be judgment for the defendants, with 


costs in both courts. 


ens 


mae. 
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